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Preface

The State and Local Coverage Training Guide provides basic information about how State and local government employees are covered by Social Security and Medicare. It is written for staff new to the State and local coverage program and for those who need refresher training. It can also be used as a desk reference guide.

The Social Security and Medicare coverage provisions for State and local government employees are complex and unique. To administer the State and local coverage program requires the knowledge and understanding of Section 218 Agreements, the mandatory Social Security and Medicare coverage provisions under the Federal Insurance Contributions Act (FICA), State laws, and how all these interrelate to provide Social Security protection to public employees. This knowledge will provide the ability to determine whether an employee is covered under a Section 218 Agreement or mandatorily by Federal law and, thereby, ensure proper Social Security coverage and benefit payments.

The Guide discusses the basic concepts and general coverage provisions that apply to State and local government employees covered under Section 218 of the Social Security Act (Act), as well as the mandatory Social Security and Medicare provisions under FICA.

As a supplement to this Guide, we recommend that you read IRS Publication 963, Federal-State Reference Guide. This publication is reader-friendly and is a reference guide for State and local government employers on Social Security and Medicare coverage, and FICA tax withholding and reporting issues. This publication can be downloaded from the IRS web site.

The information in this Guide is for training purposes only and does not replace the instructions in the State and Local Coverage Handbook (SLCH), nor the Program Operations Manual System (POMS).

We welcome any suggestions or comments for improvement of the State and Local Coverage Training Guide. These may be addressed to:

SSA, ORDP, OISP, OEEMP
Coverage and Earnings Team
2500 Robert Ball Building 
6401 Security Blvd
Baltimore, MD 21235-6401

Introduction

State and local government employees are covered for Social Security and Medicare Hospital Insurance or Medicare-HI only under Section 218 Agreements between the State and the Social Security Administration (SSA) or mandatorily under Federal law. Section 218 Agreements are authorized under Section 218 of the Social Security Act (Act). All States and many interstate instrumentalities have a Section 218 Agreement with the Social Security Administration (SSA).

Legislative History

The original Social Security Act (Act) of 1935 did not extend Social Security coverage to State and local government employees because there was a legal question regarding the Federal government's authority to tax State and local governments.

Section 218 Agreements

The 1950 Social Security Amendments addressed this concern by adding Section 218 to the Act. Section 218 allowed States to participate in the Social Security program on a voluntary basis by entering into a Section 218 Agreement with SSA.

Under the Act, Section 218 Agreements would be between the State and the Federal government. The Federal government could not enter into an agreement with any political subdivisions of a State. The term "State" was defined to include the 50 States, Puerto Rico, the Virgin Islands and interstate instrumentalities for purposes of a Section 218 Agreement. This term did not include the District of Columbia, American Samoa or Guam.

Social Security for public employees under Section 218 Agreements was extended in three major steps. The 1950 Social Security Amendments allowed States to extend Social Security coverage to State and local government employees not covered by a public retirement system. The 1954 Amendments gave States the option of extending Social Security coverage to employees in positions covered by a public retirement system through referendum procedures, except police and firefighters. The 1956 amendments authorized certain States to divide a retirement system and cover only those members who voted for coverage.

Medicare Provision Enacted

When Medicare was enacted in 1965, employees covered for Social Security were automatically covered for Medicare (Hospital Insurance) including employees covered under a Section 218 Agreement.

Provision for Termination of Section 218 Agreements Repealed

Prior to 1983, States could terminate their agreements and withdraw their employees from Social Security coverage. Once the agreement was terminated, coverage for this group of employees could not be reinstated. This option was repealed by the 1983 amendments. Beginning April 20, 1983, Section 218 Agreements are permanent and cannot be terminated. State and local governmental entities that previously terminated coverage can opt back into the system, either for Social Security and Medicare or Medicare-only coverage.

Mandatory Medicare and Mandatory Social Security

Significant legal and political pressures eventually resulted in mandatory Medicare coverage for public employees hired after March 31, 1986; and mandatory Social Security and Medicare coverage for public employees not covered by a public retirement system or a Section 218 Agreement beginning July 2, 1991. A historical snapshot of the significant legislative provisions that apply to Social Security and Medicare coverage for State and local government employees follows.

Chronological History of State and Local Coverage

1951
Section 218 added to Social Security Act to allow States, on a voluntary

basis, to extend Social Security coverage to public employees not covered under a retirement system by entering into a Section 218 Agreement with the Federal Government. (Public Law 734)

1955 States allowed to extend Social Security coverage to public employees in positions covered by a retirement system after a referendum is held. (Public Law 761)
1956 Certain States authorized to divide a retirement system based on "yes" and "no" votes for Social Security. New members are automatically covered. (Public Law 880)
1965
Medicare was legislated. Employees covered by Social Security were

automatically covered by Medicare-Hospital Insurance (HI) including employees covered under a Section 218 Agreement. (Public Law 89-97)

1983
Beginning April 20, 1983, States no longer permitted to terminate Social

Security coverage for State and local government employees covered under Section 218 Agreements. (Public Law 98-21)

1986 State and local government employees hired after March 31, 1986, are mandatorily covered by Medicare-HI only, unless specifically excluded by law. (Public Law 99-272)
1987 Prior to 1987, SSA and States responsible for collecting Social Security and Medicare payments from public employers and depositing with the Federal Reserve Banks. Effective January 1, 1987, responsibility for collecting Social Security and Medicare taxes transferred from the States and SSA to Internal Revenue Service (IRS). Public employers pay Social Security and Medicare taxes directly to the IRS. (Public Law 99-509)
1991
Beginning July 2, 1991, all State and local government employees, with

certain exceptions, are mandatorily covered for Social Security and Medicare unless those employees are in positions covered by a qualifying (Social Security equivalent) public retirement system or a Section 218 Agreement. (Public Law 101-508)

1994
States may extend Social Security and Medicare or Medicare-only

coverage to police and firefighters covered by a retirement system, effective August 16, 1994. (Public Law 103-296)

2004
Social Security Protection Act of 2004 enacted, requiring public employers to disclose to newly hired public employees that they are earning retirement benefits not covered by social security, closing the Government Pension Offset loophole and allowing Kentucky and Louisiana the option to provide a divided retirement system.

Roles and Responsibilities of SSA, IRS and States

SSA Responsibilities under the Social Security Act (SL 10001.120: SSA-IRS Federal Responsibilities)
· Administer the Act, including interpreting its provisions.

· Review and process Section 218 agreements and modifications.

· Interpret Section 218 Agreements and modifications.

· Define and resolve issues related to social security coverage and benefits, including, but not limited to, defining wages for social security coverage purposes.

· Determine the amount of wages placed on an individual's social security earnings record, and correct erroneously posted amounts, as required by law.

· Provide information about social security and Medicare programs; accept claims for and determine entitlements to those programs.

· Review social security and Medicare coverage, ensuring proper social security coverage and benefit payments.

· Advise IRS and State Social Security Administrators regarding social security and Medicare issues.

· Receive, process annual wage reports (ERS Forms W-2 & W-3 data) from employers.

· Answer reporting questions from employers, whether filing via e-file, magnetic media, or paper; and assists employers in reporting correctly.

· Assist employers with resubmission of reports that could not be processed because of format or content problems.

· Answer questions and serves as a liaison with the Annual Wage Reporting Processing Section if a file is returned.

· Assist employers with responsibilities with Form W-3 data with Form 941 totals.

Public employers should initially discuss issues and questions with the State Social Security Administrator. If additional assistance is needed regarding coverage, the appropriate Regional Office should be contacted. Public employers who have questions regarding employer wage reporting should contact the appropriate Employer Services Liaison Officer (ESLO) or visit www.ssa.gov/employer. 
Regional Office (RO) (SL 10001.140: SSA Program Administration)
RO staff works under the direction of the Regional Commissioner (RO). The RO provides leadership and technical direction in the coverage area for the state and local program within the region, consistent with established policy. Within the RO structure is the Assistant Regional Commissioner (ARC) who has ongoing responsibility for state and local coverage activities within the region. The Regional Office:

· Conducts day-to-day negotiations with the State;

· Assists the State in drafting Section 218 Agreements and modifications;

· Interprets, reviews, processes and executes Section 218 Agreements and modifications; 

· Reviews supporting documentation from States to remove legally dissolved entities from coverage under Section 218 Agreements; 

· Makes coverage and wage determinations consistent with established policy; 

· Provides guidance and advice to States on proposed legislation that may have impact on the State's Section 218 Agreement; 

· Interprets and advises States on established SSA policies and procedures; 

· Refers to Central Office issues for which no policy has been established or present policy may require a change; 

· Maintains file of original agreements and modifications; 

· Responds to inquiries concerning employer wage reporting; and 

· Advises State Social Security Administrators and the Internal Revenue Service regarding Social Security and Medicare issues. 

· May send a letter, at its discretion, to a State Governor advocating for the State Social Security Administrator position and reinforcing the resources available to the State Administrators upon Regional Commissioner’s approval. 

Regional Chief Counsel (SL 10001.140: SSA Program Administration)
· Reviews Section 218 Agreements, modifications and legal dissolutions for legal form and substance and provides legal opinions, advice and legal clearances.

· Provides legal interpretations on Federal and State laws and whether to obtain an Attorney General opinion.

SSA Central Office (SL 10001.140: SSA Program Administration)
The Office of Income Security Programs (OISP) is primarily responsible for administering the State and local coverage program. Organizationally, OISP is located under the Deputy Commissioner for Retirement and Disability Policy.

Office of Income Security Programs (OISP) (SL 10001.140: SSA Program Administration)
This office plans, develops, evaluates, and issues operational policies and procedures concerning coverage and wage questions related to Sections 210 and 218 of the Social Security Act. As lead component for all state and local matters, OISP administers the Social Security Act and interprets its provisions. OISP:

· Interprets laws and regulations relating to state and local coverage and wages; 

· Coordinates national coverage and wage policy with the Internal Revenue Service and other Federal and state agencies; 

· Coordinates coverage and wages issues for which no policy has been established or present policy may require a change that may have national impact; 

· Issues policies and develops procedures and instructions on coverage, wages, and reporting; 

· Administers the policy for decisions involving pre-1987 reporting and wage corrections; and 

· Maintains the SSA website for State and Local Government Employers (SLGE); and 

· Maintains the SLCH for SSA and the State Social Security Administrators. 

IRS Responsibilities under the Internal Revenue Code (SL 10001.120: SSA-IRS Federal Responsibilities)
· Administer the Internal Revenue Code (IRC), including the mandatory social security and Medicare provisions under FICA.

· Advise on and enforce reporting requirements for social security and Medicare taxes.

· Advise on and enforce withholding and deposit requirements for social security and Medicare taxes.

· Receive and process Form 941.

· Audit and collect social security and Medicare taxes.

· Define and resolve employment tax liability issues.

· Define and resolve tax issues associated with payment of wages, employment and employee-employer relationship.

· Advise SSA and state administrators of tax issues; clarify issues; and respond to questions from SSA, State Social Security Administrators and employers on tax matters.
· Provide publications and forms required for reporting. 

State Social Security Administrator Responsibilities 
(IMPORTANT: Please refer to SL 10001.130: State Social Security Administrator Responsibilities for an up-to-date list)
· Under Section 218 of the Act, the primary legal responsibility State Social Security Administrators have is for Section 218 entities. However, responsibilities for non-Section 218 entities vary from state to state. Some state administrators may not interact with non-Section 218 entities while others may perform monitoring, quasi-regulatory and enforcement functions. If a non-Section 218 entity needs information regarding coverage under an agreement, it should contact the State Social Security Administrator.

· Serve as a bridge between state and local government employers and Federal agencies, including SSA and IRS.

· Administer and maintain the Section 218 Agreement that governs voluntary social security and Medicare coverage by state and local government employers in each state.

· Prepare Section 218 modifications to include additional coverage groups, correct errors in other modifications, identify additional political subdivisions that join a covered retirement system, or obtain Medicare coverage for public employees whose employment relationship with a public employer has been continuous since March 31, 1986.

· Provide SSA with notice and evidence of the legal dissolution of covered state or political subdivision entities.

· Conduct referenda for social security and Medicare coverage for services performed by employees in positions under a public retirement system.

· Resolve coverage and taxation questions associated with Section 218 Agreements and modifications with SSA and IRS.

· Negotiate with SSA to resolve social security contribution payment and wage reporting questions concerning wages paid before 1987. Advise the state's public employers on social security and Medicare and tax withholding matters.

· Provide information to state and local public employers as appropriate and in accordance with the state's enabling legislation, policies, procedures and standards. Provide advice on Section 218 optional exclusions applicable to the state and/or individual modifications, and advice on state and local laws, rules, regulations and compliance concerns.

· Maintain physical custody of the state's master Section 218 Agreement, modifications, dissolutions and intrastate agreements.

· Properly classify workers as independent contractors or employees.

· Determine which employees are exempt from Social Security and Medicare taxes.

· Withhold, report and pay appropriate social security and Medicare taxes, or

· Medicare-only taxes for each employee.

· Obtain clarifications of laws, regulations and other appropriate information from State Social Security Administrators, ERS, and SSA.

How State and Local Government Employees Are Covered for Social Security and Medicare

State and local government employees are covered for Social Security and Medicare through a Section 218 Agreement or mandatorily under Federal law.

Section 218 Agreement 
(SL 40001.000: Agreements and Modifications - Table of Contents)
States and their political subdivisions may extend Social Security and Medicare or Medicare-only to services performed by their employees through a Section 218 Agreement. Section 218 Agreements are authorized under Section 218 of the Act. Employees covered by a Section 218 Agreement have the same Social Security and Medicare coverage and benefit rights as employees in the private sector.

Note: SSA is responsible for interpreting and administering the Social Security and Medicare coverage provisions under Section 218 of the Social Security Act (Act).

Mandatory Coverage Provisions
(SL 50001.000: Mandatory Coverage - Table of Contents)
State and local government employees hired after March 31, 1986, are mandatorily covered for Medicare, unless specifically excluded by law. Employees hired before April 1, 1986, are exempt from Medicare coverage if they are members of a public retirement system. (See page 26 for detailed discussion.)

Beginning July 2, 1991, with certain exceptions, all State and local government employees are mandatorily covered for Social Security and Medicare unless those employees are covered by a public retirement system or a Section 218 Agreement. (See page 27 for detailed discussion.)

Note: IRS is responsible for interpreting and administering the mandatory Social Security and Medicare provisions under the Federal Insurance Contributions Act (FICA).

Determining Social Security and Medicare Coverage of State and Local Government Employees

The following steps outline how a public employer determines whether Social Security and Medicare coverage or Medicare-only coverage applies to an employee.

Step 1: Determine whether the employee's position is covered by a Section 218 Agreement. If "yes," the employee is covered for Social Security and Medicare under the Agreement, unless an exclusion applies. If "no," proceed to the next step.

Step 2: If the employee's position is not covered under a Section 218 Agreement, determine whether the employee is a member of a public retirement system. If "no," the employee is subject to mandatory Social Security and Medicare, unless an exclusion applies. If the employee is a member of a public retirement system, the employee is exempt from mandatory Social Security. Medicare is mandatory for public employees hired or rehired after March 31, 1986, regardless of membership in a public retirement system. Proceed to next step to determine Medicare coverage for any employee hired prior to April 1, 1986.

Step 3; Determine whether the retirement system has a Section 218 Agreement that provides Medicare only coverage for employees hired prior to April 1, 1986. If "yes," the employee is covered for Medicare only. If "no," proceed to next step.

Step 4: Determine whether the Medicare continuing employment exception applies to the employee. If "yes," the employee is exempt from mandatory Medicare. If "no," the employee is subject to mandatory Medicare, unless an exclusion applies.

The flowchart on next page illustrates the above steps

Note: Section 218 coverage is based on the position an employee occupies. If the position is covered under a Section 218 Agreement, any employee occupying that position is covered. This is the first coverage consideration an employer makes. If the position is not covered under an Agreement, then the employer must determine whether mandatory Social Security and Medicare coverage applies. To determine mandatory coverage, the employer does not look at the position but determines whether the employee is a member of a public retirement system. This is an important distinction to understand when determining whether and how Section 218 or mandatory coverage applies to a public employee.
SOCIAL SECURITY AND MEDICARE COVERAGE OF STATE AND LOCAL GOVERNMENT EMPLOYEES
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1/  Section218 Required and Optional Exclusions (see SL 30001.356-.357)
2/  Exclusions to Mandatory Medicare Coverage (see SL 50001.530)

3/  Medicare Continuing Employment Exception (see SL 50001.520)
Section 218 Coverage

Basic Concepts of Section 218 Agreements (SL 30001.303: Basic Section 218 Concepts)
· Coverage of State and local government employees must be requested by the State.

· Coverage is obtained through a formal written agreement between the State and the Social Security Administration.

· There must be authority under both Federal and State law (State's enabling legislation) to enter into a Section 218 Agreement. The types and extent of coverage provided under an agreement must be consistent with Federal and State laws.

· The State, by agreement, provides Social Security protection (retirement, survivors, disability, and/or hospital insurance) for employees covered under the State's Section 218 Agreement.

· The original agreement incorporates the basic provisions, definitions and conditions for coverage under the agreement.

· Additional coverage is provided by modifications to the original agreement. Each modification, like the original agreement, is a legal document.

· Coverage must be provided for employees by "groups" (i.e., non-retirement system coverage group or retirement system coverage group).

· Generally, an agreement may be modified only to increase the extent of coverage but not to reduce it.

· Once coverage is provided, it continues and cannot be terminated.

· The cost of providing Section 218 coverage for State and local government employees is the same as that for employees who are mandatorily covered under the Federal Insurance Contributions Act (FICA).

· Each State is required to designate an official (State Social Security Administrator) who will have the authority to enter into agreements and modifications and act on behalf of the State in all matters relating to the agreement.

· SSA administers the Social Security and Medicare coverage provisions under Section 218 of the Act.
Coverage under Section 218 Agreements 
(SL 30001.000: Coverage Under Section 218 Agreements - Table of Contents)
One of the basic concepts that is unique to Section 218 Agreements is that employees of the State and its political subdivisions are brought under the Agreement in groups known as "coverage groups." Once a position is covered under a Section 218 Agreement, any employee filling that position is covered for Social Security and Medicare. There are two basic types of coverage groups:

· Groups composed of employees whose positions are not covered under a State or local retirement system; and

· Retirement system coverage groups, which are groups composed of employees whose positions are covered by a State or local retirement system.

Each State decides, within Federal and State law, which groups to include under its agreement and when coverage begins. The State can choose to cover non-retirement system groups, retirement system groups, or both. A State may permit its political subdivisions to decide whether to include the subdivisions' employees under the Agreement.

Positions Not Covered by Retirement Systems (SL 30001.315: Absolute Coverage Group (Section 218(b)(5))
Coverage groups composed of employees whose positions are not covered by a retirement system are known as "absolute coverage groups" under Section 218(b)(5) of the Act. This group includes all positions not covered by a retirement system except those services required to be or optionally excluded under the Agreement. The State may extend Section 218 coverage to an absolute coverage group without considering the desires of the employees. Each of the following constitutes an absolute coverage group:

· Al1 employees of the State engaged in performing services in connection with the governmental (nonproprietary) functions;

· All employees of a State engaged in performing services in connection with a single proprietary function;

· All employees of a political subdivision of a State engaged in performing services in connection with the governmental (nonproprietary) functions;

· All employees of a political subdivision of a State engaged in performing services in connection with a single proprietary function;

· Certain civilian employees working with the National Guard of a State; and

· Individuals employed under an agreement between a State and the United States to perform services as inspectors of agricultural products.
Retirement System Coverage Groups (SL 30001.320: Retirement System Coverage Group (Section 218(d)))
A State can bring members of a State or local retirement system under its Agreement if a referendum is held among the members of the retirement system. The Act gives the State the option, for referendum purposes, of breaking down a retirement system into certain component parts. If a retirement system covers positions of employees of the State and positions of employees of one or more political subdivisions of the State, the State has the following choices. It may hold a referendum for:

· employees of the entire system;

· State employees and a separate referendum for employees of political subdivisions the State wishes to cover;

· employees of any one political subdivision or any combination of political subdivisions;

· State employees and combine in the same referendum employees of any one or more political subdivisions;

· employees of a hospital which is an integral part of a political subdivision or of two or more political subdivisions or the employees of two or more hospitals each of which is an integral part of the same political subdivision; and

· employees of each institution of higher learning.

Definition of Retirement System—For Section 218 purposes, a retirement system is a pension, annuity, retirement, or similar fund or system established by a State or political subdivision thereof. Generally, the plan is considered established by the State or political subdivision if the State or political subdivision pays for part of the cost of the plan or has established the plan under its authority.
Definition of Retirement System Member—State law determines whether an individual is a member of a retirement system. Generally, an employee is a member of a retirement system if the employee's relationship to the retirement system would serve as a basis for qualifying the employee for retirement benefits or would count toward added benefits after the employee qualified.

Retirement System Referendums

There are two types of referendum procedures:

· the majority vote referendum, and

· the divided vote referendum.

Majority Vote Referendum (SL 30001.323: Majority Vote Referendum Process (Section 218(d)(4))
All States are authorized to use the majority vote referendum procedures. If a majority of all the eligible members of the retirement system vote in favor of coverage, all current and future employees, ineligibles and optionals in positions under the retirement system will be covered. If the referendum is unfavorable, another one may not be held for at least one year. The referendum itself is a State matter and must be held under the supervision of the State. Federal law requires the following conditions be met:

· all eligible employees are given not less than 90 days notice of the referendum;

· an opportunity to vote is given and limited to eligible employees;

· referendum by secret ballot is held;

· referendum was supervised by the Governor (or an official designated by the Governor); and

· majority of the eligible employees voted in favor of Section 218 coverage.

To be eligible to vote, an employee must be a member of the retirement system at the time the referendum is held and be in a position under the retirement system both at the time the notice of referendum is given and at the time the referendum is held.

Employees who are not eligible to vote are those who are not members of the retirement system, who are already covered under the State’s Section 218 Agreement, or who are excluded from coverage by the required or optional exclusions.

Time Period Between Referendums

Another referendum for the same type of coverage (i.e., Social Security and Medicare or Medicare-only) for the same retirement system cannot be held for the same coverage group until at least one year after the previous referendum.
Divided Vote Referendum (SL 30001.333: Divided Vote Referendum Process (Section 218(d)(7))
In addition to the majority vote referendum procedures, certain States and all interstate instrumentalities are authorized to divide a retirement system based on whether the employees in positions under the retirement system want coverage. Under the divided vote referendum, only those employees who vote "yes" for coverage and all future employees will be covered. Members of the "no" group are not covered as long as they maintain continuous employment with the same public retirement system. Whether a member of the "no" group who has a break in service and later returns to the retirement system is considered a new member of the retirement system is a State determination.

The States with authority to conduct divided vote referendums are:

Alaska, California, Connecticut, Florida, Georgia, Hawaii, Illinois, Kentucky, Louisiana, Massachusetts, Minnesota, Nevada, New Jersey, New Mexico, New York, North Dakota, Pennsylvania, Rhode Island, Tennessee, Texas, Vermont, Washington and Wisconsin.

The referendum procedures are the same as those for the majority vote referendum with one exception. The voting ballots are not secret since the individuals choosing coverage must be identified.

After the referendum, the retirement system coverage group includes employees who voted for coverage and future employees. Optionals are deemed to be members of the retirement system and, therefore, get an individual choice for coverage in the referendum. New optionals are covered as new members. Optionals who voted "no" are not automatically covered if they later become members of the retirement system.

"No" Votes Want Coverage (SL 30001.335: Additional Opportunities for No Vote to Elect Coverage)
There are two ways members who voted "no" in a divided vote referendum can later obtain coverage.

· Second Chance—If State law permits, the State can give members of the "no" group a second chance to transfer to the "yes" group. Individual members who want coverage must file a written request with the State. If the State elects to extend such an opportunity, the State must make it available to all similarly situated individuals. Under the second chance procedure, the State can specify a time period during which the employees who initially voted "no" can request coverage. The State prepares a modification to transfer the "no" vote employees to the "yes" coverage group. The second chance option must be exercised within two years of the date the modification extending coverage to the retirement system was executed.
· Majority Vote—A majority vote referendum can be held among those members who voted "no" in the first referendum. If the referendum is favorable, all members who originally voted "no," the ineligibles and optionals are covered.

Retirement System Ineligibles (SL 30001.340: Retirement System Ineligibles)
An ineligible is an employee who is in a position under a retirement system but who is personally ineligible to join the retirement system because of age, length of service, number of hours worked, or date of hiring.

Ineligibles do not constitute a separate coverage group. They can be covered as part of an absolute coverage group, as part of a retirement system coverage group covering all positions under the retirement system; and as part of a retirement system composed primarily of those members of a retirement system who chose coverage. Ineligibles do not have the right of individual choice. They cannot vote in either a majority vote or a divided vote referendum. Once coverage is extended, all future ineligibles are covered.

If ineligibles are covered as a part of an absolute coverage group, the State must specify whether coverage of the ineligibles will continue if they later becomes eligible for membership in a retirement system group that is not covered under Section 218.

If the State did not cover ineligibles as part of an absolute coverage group or as part of a retirement system coverage group, those ineligibles are covered for mandatory Social Security and Medicare beginning July 2, 1991, unless an exclusion applies.

Police Officers and Firefighters (SL 30001.345: Police Officers and Firefighters)
Police officer and firefighter positions are defined under State statutes and court decisions. The terms do not include services in positions which, although connected with police and firefighter functions, are not actual police or firefighter positions.

Effective August 16, 1994, all States may extend Social Security coverage to police officers and firefighters in positions covered under a retirement system. Prior to that date, only the States listed in the Act were authorized to extend Social Security coverage to police officers and firefighters covered by a retirement system. These States included:

Alabama, California, Florida, Georgia, Hawaii, Idaho, Kansas, Maine, Maryland, Mississippi, Montana, New York, North Carolina, North Dakota, Oregon, Puerto Rico, South Carolina, South Dakota, Tennessee, Texas, Vermont, Virginia and Washington.

A majority vote referendum must be held unless the State is authorized to use the divided retirement system referendum. If the police officers and firefighters are under the same retirement system, their positions may considered separate retirement systems for referendum and coverage purposes, or combined with each other, or with any other retirement system positions, or both.

Employees in police officer and firefighter positions covered as part of an absolute coverage group continue to be covered if the positions are later covered by a retirement system.

Example: In 1965, a City with no retirement system obtained Social Security coverage for all employees not covered by a retirement system (an absolute coverage group). In 1973, the City's police officers and firefighters joined the Police and Firefighters Retirement System. Social Security coverage continues for the police officers and firefighters.

NOTE: Police officers and firefighters are not considered emergency workers under the mandatory exclusion from social security and Medicare coverage. This exclusion applies only to services of an employee who was hired because of an unforeseen emergency to do work in connection with that emergency on a temporary basis (e.g., an individual hired to battle a major forest fire or to provide emergency assistance in other similar disasters such as volcano eruption, severe ice storm, earthquake, flood).

Interstate Instrumentalities (SL 30001.305: Interstate Instrumentalities)
For Social Security and Medicare coverage under a Section 218 Agreement, an interstate instrumentality is treated as a State. All interstate instrumentalities like a State must be legally authorized to enter into an agreement. This authority is generally conferred in the enacting acts of member States and in the statutes or other authority establishing the instrumentality. In addition, some interstate instrumentalities are required to have the consent of Congress.

If the employees are in positions covered by a retirement system established by a State, a referendum must be held by the interstate instrumentality for its employees. All interstate instrumentalities are authorized to use either the majority vote referendum or the divided retirement system vote referendum. If more than one State retirement system is applicable to the interstate instrumentality, separate referenda will need to be held among the members of each system. The "head" of the interstate instrumentality will need to certify the referendum.

Note: An interstate instrumentality is serviced by the Regional Office for the State in which the instrumentality has its headquarters.

Medicare-Only Section 218 Coverage (SL 30001.395: Medicare HI-Only Coverage for Pre-1986 Hires)
A Section 218 Agreement can be executed to provide Medicare-only coverage for State and local government employees who were hired before April 1, 1986 and who are members of a public retirement system. The same referendum procedures, coverage rules, mandatory and optional exclusions, and modification rules apply.
Section 218 Required and Optional Exclusions (SL 30001.355: Required and Optional Exclusions)
When a coverage group is included under the State's agreement, the services of all employees who are members of the coverage group are covered unless they are required to be or optionally excluded from coverage under the State's agreement.
Required Exclusions (SL 30001.356: Required Exclusions)
The Act requires that Section 218 Agreements cannot cover services performed:

· by individuals hired to be relieved from unemployment;

· in a hospital, home or other institution by a patient or inmate thereof;

· in covered transportation services (see Section 210(k);

· by workers hired on a temporary basis in case of fire, storm, snow, earthquake, flood, or other similar emergency; and

· in services that would be excluded if performed for a private employer because the work is not defined as employment under Section 210(a) of the Act (except agricultural labor and student services). This generally applies to certain categories of visa holders.
Note: Required exclusions apply to voluntary social security coverage situations (via a Section 218 Agreement) and should not be confused with the different set of exclusions that applies to mandatory social security coverage situations.
Optional Exclusions (SL 30001.357: Optional Exclusions)
Under a Section 218 Agreement, the State can exclude certain services from coverage. If the Agreement does not specifically exclude these services, they are covered. A State may exclude the following:

· all services in any class(es) of elective positions;

· all services in any class(es) of part-time positions;

· services performed by students enrolled and regularly attending classes at the school, college or university where they are working;

· services performed in positions compensated solely by fees received directly from the public, by an individual who is treated by the municipality as self-employed;

· agricultural labor, but only those services that would be excluded if performed for a private employer; and

· services performed by election officials and election workers paid less than the threshold amount mandated by law.

The State may take optional exclusions for both non-retirement system and retirement system coverage groups. It may exercise the exclusions on a statewide basis or allow each political subdivision to decide.

With the exception of election workers and fee-basis positions, once services are covered under a Section 218 Agreement, the services cannot later be excluded unless Congress enacts legislation allowing such a choice. If the State or political entity optionally excluded a service (e.g., elective positions) in either the State's original agreement or a subsequent modification, a modification may be executed to extend Social Security coverage to such services (except students).

Note. The 1972 Social Security Amendments permitted States to modify their Agreements before 1974 to exclude services in part-time positions and services performed by students where this exclusion was not taken initially. In 1998, Public Law 105-277 allowed States a limited period to exclude the services of students employed by the public school, college or university where they are regularly attending classes. In those States that exercised this option, the student exclusion was effective July 1, 2000. Once the Agreement was modified to exclude such services, the State cannot again modify the Agreement to extend coverage to such services without legislative authority.
Elective Positions - Generally, elective positions fall into three classes: executive, legislative and judicial but other elective positions with common characteristics could also constitute a separate class, e.g., elective executive positions filled by vote of statewide electors, elected executive positions filled by vote of electors of a specific circuit, elective positions of members of boards and commissions.

Election Worker Services - Many states have excluded election workers paid less the threshold amount mandated by law. Some state agreements specify a lower threshold amount for election workers, e.g., $50 a calendar quarter or $100 a calendar year. In these states, the Social Security and Medicare tax applies when the amount specified in the state's agreement is met. States may modify the state's agreement to exclude the services of election workers paid less than the threshold amount mandated by law. Such modifications are effective in the calendar year the modification is mailed to SSA.

If the State's Agreement does not have an election worker exclusion or the entity has a Section 218 Agreement that does not exclude election workers, Social Security and Medicare taxes apply from the first dollar paid. If the entity is not covered under a Section 218 Agreement, the rules for mandatory Social Security and Medicare under Section 210(a)(7)(F) of the Social Security Act apply.

The election worker threshold amount for the calendar year can be found at https://www.ssa.gov/oact/cola/CovThresh.html. 
Fee-Basis Positions - If a public official receives payment for services directly from the public, that is considered to be a fee. A public official who receives payment for services from government funds in the form of a wage or salary is not a fee-based public official, even if the compensation is called a fee. Services in positions compensated solely by fees are excluded from coverage under Section 218 Agreements (unless the State specifically included these services) and are covered as self-employment and subject to SEC A.

Part-time Positions - States may exclude services performed in any class(es) of part-time positions. If the State excludes these positions in its initial agreement, it may later modify its agreement to cover them. Once part-time positions are covered, they cannot later be excluded. Generally, a part-time position is one in which the number of hours of work normally required by the position is less than the normal time requirements for the majority of positions in the employing entity. The definition of what constitutes a part-time position is generally stated in the agreement or modification and is a State determination. The part-time exclusion is based on the time requirements of the position and not the time spent by an employee in the position.

Student Services - States may exclude services performed by students enrolled and regularly attending classes at the school where they are working. Once student services are covered, they cannot later be excluded. Also, once student services are excluded, they cannot later be covered.

Continuation of Section 218 Coverage Rules (SL 30001.380: Continuation of Coverage Rules)
Non-Retirement System Coverage Groups

Coverage for non-retirement system groups continues unless the entity ceases to exist. Coverage continues even if the positions are later placed under a retirement system. (This includes police and firefighter positions that were first covered with an absolute coverage group.)

Example: In 1990, a City with no retirement system entered into a Section 218 Agreement for Social Security and Medicare coverage. In 1995, the City established a retirement system for its employees. Social Security coverage under the agreement continues for the city employees.

Newly created or reclassified positions are covered if they would have been covered had they existed when the non-retirement system group was covered.

For ineligibles, the State specifies at the time coverage is extended whether coverage will continue or cease if the individuals later become eligible for membership in the retirement system.

Retirement System Coverage Groups 
Majority Vote Referendum
Coverage for retirement system groups continues as long as the covered positions exist. It continues although the positions are later removed from under a retirement system, the system is abolished, or the positions are placed under an another retirement system.
Newly created or reclassified positions are covered if the position would have been covered had they existed when the retirement system coverage group was covered.

If the retirement system is abolished, newly created or reclassified positions, or positions in newly created political subdivisions cannot be covered as part of the retirement system coverage group.

Note: If there were no police officer or firefighter positions in existence at the time the referendum was held, and these positions are later created and placed under the retirement system, employees in such positions are not compulsorily covered. Coverage must be provided through the referendum procedures. This rule also applies to positions that are reclassified as police or firefighter positions and consequently cease to be covered.

Divided Vote Referendum
The rules for the majority vote referendum apply, except only new members of the system are automatically covered. Employees carry the "no" or "yes" vote with them if they transfer to another position, a newly created, or reclassified position within the same retirement system. If the retirement system is later abolished or positions removed from under it, the "yes" group continues to be covered but new employees occupying positions formerly under the retirement system would not be covered because they would not be new members of the retirement system.
Termination of Coverage (SL 30001.385: Termination of Coverage)
Before April 20, 1983, States could terminate coverage for any group of employees covered under the State's Section 218 Agreement. Once the agreement was terminated, coverage for this group of employees could not be reinstated.

Beginning April 20, 1983, a Section 218 Agreement may not be terminated, either in its entirety or with respect to any coverage group. States are, however, permitted to cover again any group terminated before this date.

Entity Legally Dissolved or No Longer in Existence (SL 40001.485: Legally Dissolved Entities)
When an entity has been legally dissolved or is no longer in existence, the State must send the SSA RO a notice of dissolution. With the notice, the State must provide legal evidence to show the entity has been legally dissolved or no longer exists. The regional office attorney will review and provide legal clearance. The regional office will notify the State if additional evidence is needed.

The effective date of the dissolution is the date the entity went out of existence. It is important to distinguish between entities that have been dissolved (or are no longer in existence) and entities that are merely inactive or dormant. The latter category remains covered.

Applying Federal and State Laws to Coverage Issues (SL 20001.220: When Federal and State Laws Apply)
Federal law governs determinations involving coverage of state and local government employees. These determinations may be based on decisions regarding specific issues to which Federal law is applied and other issues to which state law is applied. It is important to know whether Federal or state law is applied in making a determination on a specific issue. Generally, questions involving interpretation or application of state law are resolved by the authorized legal officers of the state in accordance with applicable state and local laws, regulations and the state court decisions. The chart below shows the more significant issues that will require such determinations and the authority under which the determinations are to be made:

Federal Law:

Does an employer-employee relationship exist?

What is the identity of the employer?

Are earnings wages?

What are emergency services?

What are student services?

State Law:

Who is an officer of a state or political subdivision?

Is an entity a political subdivision?

Is a function governmental or proprietary?

Is a position under a retirement system?

Which employees are eligible for membership in a retirement system? Who is an employee for purposes of retirement system participation?

IRS determines whether earnings are subject to social security and Medicare taxes. SSA decides issues regarding whether to report the earnings as wages. However, state laws have a bearing on the issue of employment, e.g., whether a position is that of a public official of a state. Where this is the case, an opinion of the state legal officer may be requested. The state's opinion will be given weight in making the decision, but it will not be determinative of the issue.

Mandatory Medicare and Mandatory Social Security Coverage 
(SL 50001.000: Mandatory Coverage - Table of Contents)
Prior to April 1, 1986, State and local government employees could only be covered for Social Security and Medicare through voluntary Section 218 Agreements between the State and the Federal government. Within the provisions of Section 218 of the Social Security Act (Act), each State determined the services that would be covered and when the coverage would begin. Coverage was extended under an agreement at the initiative of the State. Therefore, if a State did not act to cover the services of "employee groups" under an agreement, coverage did not exist for them.

Beginning April 1, 1986, Medicare (Hospital Insurance (HI)) coverage is mandatory for State and local government employees hired (or rehired) after March 31, 1986. Beginning July 2, 1991, Social Security and Medicare coverage is mandatory for State and local government employees who are not covered by a Section 218 Agreement and are not members of a qualifying (Social Security equivalent) public retirement system (as defined in Internal Revenue Code Section 3121(b)(7)(F)).

Note: Questions about what constitutes a "retirement system" and whether an employee is a "member" of a retirement system under the mandatory coverage provisions are directed to the Internal Revenue Service.

Basic Concepts of Mandatory Coverage

· Coverage is mandatory (not voluntarily extended by action of the State).

· Mandatorily covered employees have the same rights and obligations as other employees who have Social Security and Medicare coverage.

· Mandatory Social Security coverage ceases when an employee becomes a member of a public retirement system that meets IRS requirements for a qualifying (Social Security equivalent) retirement system.

· Mandatory Medicare coverage is not affected by an employee's membership in a retirement system.

Mandatory Medicare Coverage (SL 50001.510: Mandatory Medicare Coverage)
State and local government employees hired (or rehired) after March 31, 1986, are subject to mandatory Medicare coverage, unless specifically excluded under Federal law. There are no referendums conducted for mandatory Medicare coverage, as is required for Medicare coverage under a Section 218 Agreement. Public employees covered under a Section 218 Agreement are already covered under Medicare. Employees whose services are not covered for social security but who are required to pay the Medicare-only portion of FICA are referred to as Medicare Qualified Government Employees (MQGE).

Employees who have been in continuous employment with the employer since March 31, 1986, who are not covered under a Section 218 Agreement nor subject to the mandatory Social Security and Medicare provisions, remain exempt from both social security and Medicare taxes, provided they are members of a public retirement system.

Continuing Employment Exception (SL 50001.520: Continuing Employment Exception)
Services performed after March 31, 1986, by an employee who was hired by a state or political subdivision employer before April 1, 1986, are exempt from mandatory Medicare coverage if the employee is a member of a public retirement system and meets all of the following requirements:

· The employee was performing regular and substantial services for remuneration for the state or political subdivision employer before April 1, 1986;

· The employee was a bona fide employee of that employer on March 31, 1986;

· The employment relationship with that employer was not entered into for purposes of avoiding the Medicare tax;

· The employment relationship with that employer has been continuous since March 31, 1986.

An employee hired before April 1, 1986 by a State employer and who transfers after March 31, 1986, to another State employer of the same State qualifies for the continuing employment except, provided the transfer was made without a termination of the employee's overall employment relationship with that State. The same rule applies to an employee hired before April 1, 1986, by a political subdivision employer, who transfers after March 31, 1986, to another employer of the same political subdivision.

However, an employee hired before April 1, 1986, does not qualify for the continuing employment exception if after March 31, 1986, the employee transfers from a State employer to a political subdivision employer, or from a political subdivision employer to a State employer. Likewise, an employee does not qualify for the exception if the employee transfers from a political subdivision employer in one political subdivision to a political subdivision employer in a different political subdivision.

Mandatory Social Security and Medicare Coverage (SL 50001.550: Mandatory Social Security and Medicare Coverage)
Effective July 2, 1991, Social Security coverage is mandatory for State and local government employees who are not covered by a Section 218 Agreement and are not members of a qualifying (Social Security equivalent) public retirement system. Under this provision, states can provide these mandatorily covered employees with membership in a qualifying public retirement system as an alternative to mandatory social security coverage.

Mandatory Social Security coverage ceases when an employee becomes a member of the employer's qualifying public retirement system. However, if the retirement system position occupied by the employee is covered under a Section 218 Agreement, the employee's services are then covered for Social Security under the State's Section 218 Agreement.

Mandatory Social Security coverage only applies after an employer determines that 1) the employee's position is not covered by a Section 218 Agreement and 2) the employee is not a member of a qualifying retirement system. If mandatory coverage applies, an employer can provide an alternative retirement system as long as it meets the requirements in the IRC Section 3121(b)(7)(F).

This determination is made on an employee-by-employee basis. For example, a Section 218 Agreement may exclude part-time positions. A public retirement system may exclude part-time employees. If an employee excluded from coverage because of work performed in a part-time position as defined under the agreement is also excluded from membership in a public retirement system because of part-time status, that employee is subject to mandatory social security.

Example: A city has a Section 218 Agreement that excludes part-time positions requiring less than 18 hours of work a week. City cafeteria positions require employees to work only 3 hours a day, 15 hours a week. The city's public retirement system does not allow membership for employees unless they work 25 hours or more per week. The cafeteria workers are subject to mandatory social security.

Mandatory Medicare and Mandatory Social Security Exclusions (SL 50001.530: Services Not Subject to Mandatory Medicare Coverage)
The following services are excluded from mandatory coverage. Services performed:

· by individuals hired to be relieved from unemployment;

· in a hospital, home or other institution by a patient or inmate thereof;

· by workers hired on a temporary basis in case of fire, storm, snow, earthquake, flood or other similar emergency;

· by election workers paid less than the threshold amount mandated by law;*

· in positions compensated solely by fees where the individual is treated as self-employed;

· students enrolled and regularly attending classes at the school, college or university where they are working;*

· in other work not defined as employment under Section 210(a) of the Act.

Note: Certain services* are excluded from mandatory coverage but may be covered under a Section 218 Agreement (see page 20).

Certain services that can be excluded under a Section 218 Agreement cannot be excluded from the mandatory coverage provisions unless they are covered by a qualifying (Social Security equivalent) public retirement system. These include, for example, elective positions and part-time positions.

Example: A city has a Section 218 Agreement that excluded elective positions from coverage. Under the mandatory FICA rules, if individuals holding elective positions are not members of a qualifying public retirement system, the positions are mandatorily covered for Social Security and Medicare regardless of any exclusion in the city's Section 218 Agreement.

Agreements and Modifications 
(SL 40001.000: Agreements and Modifications - Table of Contents)
Agreements and Modifications

A Section 218 Agreement is a legal document between the State and the Social Security Administration. There must be legal authority under State law before the State can enter into an agreement. This is called "enabling legislation." The enabling legislation outlines the State's responsibilities under Section 218 Agreements.

What the Original Agreement Provides
The original agreement incorporates the basic provisions, definitions and conditions for coverage under the agreement and as defined under State law. It provides the authority for covering employees of the State and its political subdivisions. It also provides the authority for adopting optional exclusions to the extent permitted by Federal and State law. Provisions that apply on a statewide basis may be included in the original agreement (or a later modification). The State also agrees to comply with SSA regulations for administering the agreement.

How Many Agreements Are There

All States, Puerto Rico, the Virgin Islands and many interstate instrumentalities have an original Section 218 Agreement. The District of Columbia, American Samoa and Guam are not considered a State for Section 218 purposes.

Modifications to the Agreement

Amendments to the original agreement are made by modifications to the agreement. Modifications amend the agreement to extend coverage to new groups of employees, identify new political subdivisions joining a retirement system, correct errors in previous modifications, or implement changes in Federal or State law.

Example: If a State is added to the Section 218 list of States authorized to divide its retirement systems, the agreement must be amended to authorize this coverage. But first, the State must amend its statutes to allow this.

When Agreement Is Considered Executed

The term "execute" means the date the last required signature is placed on the document. As a rule, this would be when the document is signed by the Commissioner (or delegated official) for SSA. The agreement is signed on behalf of the State by an authorized State official before it is submitted to SSA. The authority to execute an agreement on behalf of the Commissioner of SSA is delegated to Regional Commissioners and Deputy Regional Commissioners.

Modification Process 
(SL 40001.420: Modifications to the Original Agreement)
Who Initiates the Agreement/Modification

The State initiates the necessary actions to enter into and execute an agreement for Social Security and/or Medicare coverage for State and local government employees.

How Many Copies Are Required

The State must submit at least two originals with the wet signature of the authorized State official(s). If the State wants more than one signed copy, it should provide the extra copies. After the document is executed, both the State and SSA RO will have an original, signed document to keep as a permanent record. Photocopies of the executed modifications are sent to the IRS Service Center in Ogden, Utah.

Who Reviews the Modification

The State sends the modification to the SSA Regional Office (RO). The RO reviews the modification for types of coverage, correct effective dates, optional exclusions,  and technical accuracy and to obtain legal clearance from the Regional Attorney's office. After the legal clearance is obtained, the Regional Commissioner or the Deputy signs the modification on behalf of the Commissioner.

What If Corrections Are Needed

All additions or corrections to a modification require the State's written permission. Minor changes are usually handwritten on the modification. The changes are annotated to show the basis for the change and are initialed by the person making them. Major changes sometimes require that a modification be rewritten. When this is necessary, the Regional Office keeps a copy of the modification initially submitted in case it is necessary to establish the date of its submittal.

Can the State Withdraw a Modification

The State can withdraw a modification at any time before SSA executes it. When the withdrawal occurs, the Regional Office returns all copies of the modification to the State. 
Can a Modification Be Disapproved

A modification must meet the requirements of Federal and State laws. If for any reason an agreement cannot be approved, all copies will be returned to the State with an explanation for the disapproval.

Effective Dates of Coverage

The State decides when coverage begins for each coverage group and specifies that date in the agreement. If more than one coverage group is listed, each group can have a different effective date. It can be either retroactive or prospective. However, the effective date can be no earlier than the last day of the sixth calendar year preceding the year in which the agreement or modification is mailed or delivered to SSA.  The agreement or modification is effective after the effective date (see 20 CFR §404.1214(e) and §404.1215(d) ).  For example, if a modification was mailed November 15, 1999, it could be effective no earlier than January 1, 1994.

When additional groups are added to a retirement system coverage group, the effective date of coverage for the new groups cannot be earlier than the date the original coverage group was covered under the agreement.

Modifications 
(SL 40001.000: Agreements and Modifications - Table of Contents)
Modifications to Extend Coverage

Non-Retirement System Coverage Groups
The modification must identify each group, show an effective date of coverage for the group, and list any optional exclusion applicable to the group. Both the effective date and the optional exclusions must be consistent with Federal and State laws.

If retroactive coverage is provided, the State must either designate a date (Section 218(e)(2) of the Act) that controls who is entitled to the retroactive coverage or advise that it does not wish to do so. If a date is not designated, the date the modification is executed by SSA controls.

Retirement System Coverage Groups

In addition to the requirements above, the modification must identify the retirement system and all entities that are a part of the coverage group. The modification must be accompanied by a certification of the results of the referendum.

Coverage of Additional Services

Generally, this involves extending coverage to one or more optional exclusions of a coverage group already included under the agreement. The modification must state its purpose, identify the exclusions being covered, and list any exclusions that still apply. It must show the effective date, which cannot be earlier than the effective date for the coverage group as a whole. If retroactive coverage is provided, a designated date must be shown. If no date is shown, the date the modification is executed by SSA is the controlling date. If the positions are covered by a retirement system, a referendum must be held and a certification of the results sent with the modification.

Example: A city originally chose to exclude elected positions from coverage. If the city now decides to cover these positions, it may request the State to modify the agreement. If the positions are covered by a retirement system, a referendum must be held for any elected official who is a member of the retirement system.
Coverage of Ineligibles (SL 40001.445: Modification to Cover Ineligibles)
· Non-Retirement System Coverage Group—If ineligibles are covered as a part of, or an addition to, an absolute coverage group, the modification must state whether the coverage will continue or terminate for individuals who later become eligible to join the retirement system covering their positions.
· Divided Vote Retirement System Coverage Group—If ineligibles are covered as a part of, or an addition to, a retirement system coverage group included under the agreement on a divided vote basis, the modification must provide for coverage to continue if the ineligibles later become eligible to join the system because these individuals will then be considered new members.
Second Chance Modifications (SL 30001.335: Additional Opportunities for No Vote to Elect Coverage)
The second chance modification must be submitted within two years of execution of the modification that covered the "yes" group. More than one such modification may be submitted. No effective date of coverage is shown because the effective date is the same date that applied to the coverage group as a whole.
Identification Modifications (SL 40001.477: Reporting New Government Components)
An identification modification identifies new political subdivisions that join a statewide retirement system that is covered under the agreement. This type of modification is necessary to update SSA records. It shows the effective date of coverage for the retirement system coverage group and the date the entity first had positions covered by the retirement system. This modification is not necessary if the entity was previously included as an absolute coverage group with no optional exclusion or with exclusions that coincide with those applicable to the retirement system coverage group.
Modifications for Medicare Hl-only Coverage (SL 30001.395: Medicare HI-Only Coverage for Pre-1986 Hires)
States may extend Medicare Hl-only coverage to State or local government employees hired before April 1, 1986, if they are members of a public retirement system. Such coverage is subject to the majority and divided vote referendum procedures, coverage and modification rules under Section 218 of the Act. The same mandatory and optional exclusions apply.
Modifications to Delete Coverage Previously Obtained

This is permitted for the following two groups:

· Election workers

· Fee-basis positions

If a State elects to exclude election workers previously covered, the effective date can be no earlier than January 1 of the calendar year in which the modification is mailed or delivered to SSA.

If the State elects to exclude fee-basis positions previously covered, the effective date is the first day of the calendar year following the year in which the modification is mailed or delivered to SSA.

Modifications to Correct Errors (SL 40001.465: Modifications to Correct Errors)
Error modifications must be accompanied by evidence of the error. It can be excerpts from minutes of meetings, affidavits by State or local officials, copies of intrastate agreements, etc. Either the State or local government may have made the error. An entity's change of mind regarding the coverage is not a correctable error.

· Erroneous Reports Without Coverage –A political subdivision without a Section 218 agreement may be reporting Social Security for employees who are members of the public retirement system. Or, an entity without a Section 218 agreement or a retirement system has been withholding and reporting Social Security since before 1990. To correct erroneous reporting, the State should provide coverage by either an error modification or a regular modification under the provisions of Section 218(e)(3). In either case, if the error involves a retirement system, the State must comply with the referendum procedures. If the erroneous reporting began prior to participation in a retirement system, coverage would be provided as an absolute coverage group and no referendum is required.
· Error Modification—This provides coverage as of the date the error first occurred. The effective date is the first day of the first period (quarter or year) for which the erroneous reports were filed, but no earlier than the date the entity came into existence. Use of an error modification sometimes results in a substantial tax liability. This occurs when the error exists over a long period. For this reason, a modification that utilizes the provision of Section 218(e)(3) of the Act is generally preferable to using the error modification.
· Section 218(e)(3) Modification—This is a regular modification that deems former employees to be part of the coverage group on the date designated to control for retroactive coverage provided the following conditions are met:
· payments were made to IRS, and
· no refund has been received.

Any effective date of coverage consistent with Federal and State law may be used. It is desirable, however, to have the effective date include at least one period barred to refund under the ERS time limits. This type of modification provides coverage only for former employees who were erroneously reported. In this way the State assures that all former employees who were not reported are covered. If State law limits retroactivity to current years, it may be necessary to use the error modification to provide the desired coverage.

The effective date for a Section 218(e)(3) modification is tied to the statute of limitations for correction of the earnings records—three years, three months and 15 days. By statute, SSA is barred from deleting an individual's earnings beyond this point. If the modification is effective prior to expiration of the statute of limitations, this validates the coverage and SSA will retain the earnings for the barred period. SSA cannot delete the earnings from any barred period, even if the entity does not want coverage and no modification is executed.

Modification Review Check List

The following checklist can be used to review modifications.

· Modification language—Does it conform to one of the exhibits in the State and Local Coverage Handbook (SLCH)? If not, does the difference require correction?

· Does the modification show the name of the entity as it will appear on the wage report, the title and address of the reporting official, and the EIN (Employer Identification Number) for IRS reporting purposes?

· Summaries of Agreements—Check that there is no existing coverage under a prior modification for a group included in the current modification.

· Optional Exclusions—Are the exclusions permitted by Federal and State laws? Do the descriptions conform to Federal law?

· Effective dates—Do they conform to both Federal and State law?

· Required signatures—Did the authorized State official sign the modification? If not, does the State want to add that official's name to the list of authorized officials? If yes, the State should write a letter to that effect. If no, the modification should be returned for a proper signature. Does the State require more than one signature?

· Modification copies—Did the State submit two originals with wet signatures? If not, retain the signed copy in SSA files and ask the State to sign another copy.

· Agreement authority—Does the State's original Section 218 Agreement authorize the coverage in the modification? If not, the Agreement needs to be amended.

· Retirement System Coverage Groups—Did the State send the certification of referendum with the modification? Is it signed by the authorized State official?

· Designated date (218(e)(2))—Is it earlier than the date the modification was submitted? If yes, it must be changed.

· Status of organization—Is it a political subdivision? If coverage has previously been extended to this type of organization, or if it is clearly a political subdivision (e.g., city or county), no further documentation may be necessary. Regional OGC should advise whether to obtain additional evidence of its status.

· Special provisions for named States—Is the State authorized to conduct a divided retirement system vote?

Supporting Evidence and Information for Modifications

1. Evidence of an entity's legal status may be required before a modification is executed in situations where the entity is new or status is not clear.

2. Certification of a referendum must be submitted for a retirement system coverage group.

3. Evidence of an error must be submitted with the error modification, along with identification of the first and last periods of erroneous reporting. The error must be defined and described.

4. All modifications must include, either within the modification itself or on a separate list, the name of the entity as it will appear on the wage report, the title and address of the reporting official and the EIN (Employer Identification Number) for IRS reporting purposes.

5. Interstate instrumentality agreements must be accompanied by evidence of formation, State laws, articles of incorporation, by-laws, and signed agreements. The Regional Attorney should state in the legal clearance whether the interstate instrumentality is one within the meaning of Section 218(g) of the Act, whether it requires or does not require the consent of Congress, and if the entity requires congressional consent that it has it. The agreement must have a copy of the minutes authorizing the person who has signed it, to do so, to assure that SSA is dealing with an authorized representative.

6. Legislative changes to State's enabling legislation to authorize modifying State's original Section 218 Agreement.

Section 218 Terms and Definitions

Absolute coverage group 

A group of employees whose positions are not covered under a retirement system, also referred to as a non-retirement system coverage group or a Section 218(b)(5) coverage group.

Coverage group 

Categories of employees brought under a Section 218 Agreement. There are two types of employee groups: (1) absolute coverage groups, composed of employees in positions not covered under a retirement system; and (2) retirement system coverage groups, composed of employees in positions covered by a retirement system. For the retirement system coverage group, Social Security coverage is optional and may be elected or waived by referendum.

Governmental (non-proprietary) function 

A traditional function of government; legislative, executive, and judicial activities: the control and prevention of crime, promoting the general welfare, providing for public safety.

Ineligibles 

Individuals who work in positions covered by a public retirement system but are not eligible for membership in the retirement system because of a personal disqualification such as age or length of service.

Interstate instrumentality 

An independent legal entity organized by two or more States to carry out one or more governmental functions. For purposes of a Section 218 Agreement, an interstate instrumentality has the status of a State. Examples: New Jersey-New York Port Authority and Gulf States Marine Fisheries.
Modification 

An amendment to an original Section 218 Agreement to extend coverage to additional groups of employees or to implement changes in Federal and State laws. Each modification, like the original agreement, is a legally binding document.

Optional Exclusions 

Services that Federal law gives the States the option to include or exclude from coverage under a Section 218 Agreement.

Optionals 

Employees in positions covered by a retirement system who are eligible to join the retirement system but have not exercised their option to do so.

Political subdivision 

A separate legal entity of a State that has governmental powers and functions. A political subdivision ordinarily includes a city, county, school district, library, housing authority, water district, conservation district, and similar governmental entities.

Proprietary (non-governmental) function -

A function of a governmental entity that is other than governmental in nature.  A State or local government entity exercises a proprietary function when it engages in a business similar to one a private enterprise would engage in for profit. Example: Operating a city parking garage.  What may be a proprietary function under the laws of one State may not be classified as such in another.
Required exclusions 

 Services and positions that under Federal law may not be covered under a Section 218 Agreement

Retirement system 

For Section 218 purposes, an pension, annuity, retirement, or similar fund or system established by a State or political subdivision thereof. Under this definition, whether a retirement system is a defined benefit plan or a defined contribution plan is irrelevant. Section 218 coverage is based on positions not employees.

Retirement system coverage group 

A group of employees whose positions are under a retirement system who are covered for Social Security by referendum under the provisions of Section 218(d).

Section 218 Agreement 

A written and signed agreement between the State and SSA, pursuant to Section 218 of the Act, to provide Social Security and Medicare or Medicare Hospital Insurance (HI) only coverage for State and local government employees.

State 

For purposes of a Section 218 Agreement, a "State" includes the 50 States, Puerto Rico, the Virgin Islands and interstate instrumentalities. It does not include the District of Columbia, Guam or American Samoa.

State Social Security Administrator 

The principal State official authorized by State law to administer the Section 218 Agreement and act for the State in negotiations with the SSA.  The State Social Security Administrator is  responsible for all other activities associated with applicable Federal and State laws addressing Social Security and Medicare coverage by State and local government employers in the State.

Frequently Asked Questions About Social Security and Medicare Coverage for State and Local Government Employees

1. What is a Section 218 Agreement?

A Section 218 Agreement is a written voluntary agreement between a state and the SSA pursuant to the provisions of Section 218 of the Act to provide social security and Medicare or Medicare-only coverage for state and local government employees. The term refers to the original agreement and all subsequent modifications. These agreements can cover services of employees who are covered by a public retirement system as well as those who are not.

2. What is a coverage group?

When a State enters into a Section 218 Agreement with the SSA, employees of the State and its political subdivisions are brought under the agreement in groups known as coverage groups. For example, employees of a City or a water district would constitute a coverage group. Each State decides which coverage groups to include under its Section 218 agreement.

3. What are the legal citations governing Section 218 Agreements?

The legal citations are Section  and 218 of the Social Security Act and Social Security Regulations 20 CFR § 404.1200-404.1219.

4. How does an entity find out if it has a Section 218 Agreement?

The entity can contact the State Social Security Administrator. A list of all State Administrators can be found on the web site of the National Conference of State Social Security Administrators at http://www.ncsssa.org.

5. Why does an entity need to know if it has a Section 218 Agreement?

  If the entity has an agreement, the entity should be paying Social Security and Medicare (or Medicare only) taxes and reporting some or all of their employees for Social Security.
6. Can a Section 218 Agreement be terminated?

No. Beginning April 20, 1983, Section 218 Agreements are permanent and cannot be terminated. However, if a State or local government terminated its Section 218 Agreement prior to April 20, 1983, the entity can opt back into the system by contacting the State Social Security Administrator.

7. Can a public employee voluntarily pay Social Security taxes without a Section 218 Agreement?
No. The employer must have a Section 218 Agreement that has been executed by the State and SSA for Social Security coverage.

8. Does a college student employed by a university during the summer months qualify for the student Social Security and Medicare exception if he/she is not regularly enrolled and attending classes at the university during that time?

If an individual is not enrolled in classes during school breaks of more than five weeks, including summer breaks, the student Social Security and Medicare exception does not apply (other than during payroll periods of a month or less that fall wholly or partially within the academic term).

9. Who is subject to mandatory Social Security coverage?

Since July 2, 1991, State and local government employees who are not covered under a Section 218 Agreement - or who are not members of a qualifying (Social Security equivalent) public retirement system must be covered under mandatory Social Security.
10.
Can employees who were hired prior to April 1, 1986, and are not currently
paying into Medicare, enroll in Medicare in the future?

If a State or local government employee's services are not covered under Social Security or Medicare, the employee may not be insured (i.e., have enough work credits) for Medicare based on their own wages. That employee may be entitled to such coverage based on sufficient outside work that is covered for Social Security or Medicare on his or her own earnings record or that of an insured spouse. Also, public employers can voluntarily choose to cover one or more groups of employees for Medicare-only, even if they are otherwise exempt because of the continuing employment exception. The public employer through the State Social Security Administrator must enter into a modification of the State's Section 218 Agreement to elect such coverage. See SL 30001.395.
Using the "Summary of State Agreements"

The "Summaries of State Agreements" is a reference publication prepared and updated by the regional office. It shows, for each State and interstate instrumentality, the extent of coverage provided by agreements pursuant to Section 218 of the Social Security Act and by subsequent modifications thereto. The listings indicate whether the coverage is non-retirement system (absolute coverage) or retirement system; the effective dates of coverage; the services optionally excluded; information as to the coverage of ineligibiles; terminations and dissolutions of coverage and other information.

Agreements, Modification Numbers and Dates

The Summary for each State is headed by entries showing the date the State's original agreement was executed and the number (or alphabetical designation) and date of execution of all modifications to the agreement. Modifications executed after the 1958 Social Security Amendments may have an additional date shown in parentheses. The additional date is the date the agreement was made applicable to the coverage group and is the date an employee must have been in an employment relationship to obtain any retroactive coverage provided by the modification. Where an additional date is not shown, the date of execution controls for retroactive coverage purposes.

Head notes

Head notes generally show information applicable on a broad or statewide basis. They may include:

· Statewide retirement systems included in an agreement;

· Special information on optional exclusions such as those that apply statewide as well as definitions of optional exclusions;

· Explanation of any special symbols used for that State;

· Identification of employing entities for which a State may, under certain conditions, compute contributions as if a single employer were involved where an employee works for more than one such employing entity and all employer contributions are paid from State funds.

Identification of Coverage

A.         Format — Each Summary is divided into classifications of employing entities. The extent of coverage of State employees is shown first. This is followed by other classifications, such as counties, municipalities, school districts, etc. When an entity does not fall into one of the established classifications, it is entered under "Miscellaneous" at the end of each State Summary. The coverage is identified under each classification in three columns.

B. Absolute Coverage Groups (Non-retirement System Coverage) — The number of the modification (or "O" if original agreement) that extended coverage to the absolute coverage groups is shown in column 1, the effective date of the coverage in column 2, and the name of the political subdivision in column 3. Information as to services excluded from coverage, separate coverage of proprietary and nonproprietary functions, coverage of ineligibles and other factors affecting coverage, as described in D. to J. below, is also included in column 3.

C. Retirement System Coverage — Information as to retirement system coverage for a political subdivision is shown in columns 2 and 3—below the absolute coverage groups of that political subdivision. (If the absolute coverage group has not been covered, only the name of the political subdivision is shown above the retirement system coverage group.) Where a statewide retirement system is included in an agreement, it is also shown as a head note. The effective date of the coverage is shown in column 2. Both the name of the retirement system and the number of the modification that provided the coverage are shown in column 3. Any other factors that affect coverage, as in 1. to 5. below and D. to J. are also included in column 3.
1. d/c - If the name of the retirement system is preceded by "d/c," the system is divided, as permitted for some States, with coverage extended only to those members desiring it. New members of that system are compulsorily covered.

2. Second chance - The State may later give employees of a divided retirement system who did not choose coverage a chance to transfer to the "yes" group. Such coverage is shown with the modification number and identified as "2nd chance."

3. d/c-o - Prior to 1960, optionals (individuals with an option to join a retirement system but who had not joined) of a divided retirement system could be treated as members and given a chance to choose coverage, only if the State wished to do so. Where this was done, it is shown by "d/c-o."

4. Modifications identifying new participants in a retirement system - Where retirement system coverage is applicable to future participants, coverage of entities that subsequently come under that system will be covered under the modification that covered the retirement system. New participating entities must be identified in a later modification called an identification modification. Both the retirement system modification and identification modification numbers will be shown in the third column with the retirement system.

For example: 315/425. Modification 315 is the modification that initially extended coverage to positions under the retirement system, and Modification 425 identifies the new entity in the retirement system.

5. Positions under more than one retirement system - Where a State submitted a modification to provide for coverage of positions under more than one retirement system, this information is shown.

D. Proprietary and Nonproprietary Functions - Identified only if covered separately.
E. Optional Exclusions - Optional exclusions are shown by a head note if applicable on a statewide basis and in parentheses following the name of an entity where applicable only to that entity. The symbols are:

A 
Agricultural labor 
El      
Elective positions

Em 
Emergency services (This symbol will not be shown for coverage with an effective date after 1967, as these services are mandatorily excluded after 1967.)

F       
Fee-basis positions (A State may modify its agreement after 1967 to exclude positions compensated solely by fees which were previously covered, or include positions previously excluded. The effective dates of such actions are shown in the State's summary. For groups covered after 1967 with coverage effective after 1967, positions compensated solely by fees are excluded unless specifically included by the State. If such services are excluded, this information will be shown in the Summaries.)

P      
Part-time positions

S       
Student services

W      
States could exclude election workers paid less than $50 a calendar quarter for years 1968 through 1977. From 1978 through 1984, States could exclude election workers paid less than $100 a year. For years 1995-1999, States could exclude election workers paid less than $1,000 a year. Beginning in 2000, the threshold amount is $1,100 and automatically indexed each year for inflation.

Because the optional exclusions of elective, part-time and fee-basis positions may be limited to a class(es) of positions, there are various combinations of exclusions. For example, where the exclusion is (F[P]), the fee-basis positions that are part-time are excluded; all other fee-basis positions of the entity are covered. Elective positions may be divided into three classes: executive, legislative, and judicial. Thus, (El [executive]) means that only elective executive positions are excluded from coverage and elective legislative and judicial positions are covered.

Services optionally excluded, but later covered, are shown after the name of the entity with the modification number which extended the coverage and the effective date, e.g., "M 70 cov. P eff. 1/1/70".

F. Ineligibles - Ineligibles may at the option of the State be covered with an absolute coverage group or, in States where a retirement system may be divided, a divided retirement system group composed of members who desire coverage. The following symbols are used:

I        
Means coverage continues if employee subsequently becomes eligible for membership in the retirement system.

IT      
Means coverage terminates if employee subsequently becomes eligible for membership in the retirement system. (Coverage will not terminate if the ineligible becomes a member of a covered divided retirement system.)

G. Termination of Coverage - Dissolved entities and voluntary - A termination that results because an entity no longer exists is shown after the name of the entity as "dissolved (eff. date)." For voluntary terminations prior to 1983, it is shown as "vol. term. (eff. date)."

H. Name Change -- A change in the name of an entity that does not affect its legal status is shown as a name change.

I.
Error Modifications - "Error" modifications are identified as such. Where the
error was made in a prior modification, that modification is identified. The entry
"reported under FICA" is shown where an entity reported to IRS.

J.       "N" - Use of "N" indicates coverage was extended to positions removed from coverage under a retirement system that was liquidated by action started prior to 9/1/54.

Interstate Instrumentalities

Those that have entered into agreements are listed together. Information shows the date of execution of the agreement or modification, date that controls retroactive coverage, extent of coverage provided, and applicable optional exclusions—in the same format as shown for States.

The Act:  SECTION 218 VOLUNTARY AGREEMENTS FOR COVERAGE OF STATE AND LOCAL EMPLOYEES
Purpose of Agreement

Sec. 218. [42 U.S.C. 418] (a)(1) The Commissioner of Social Security shall, at the request of any State, enter into an agreement with such State for the purpose of extending the insurance system established by this title to services performed by individuals as employees of such State or any political subdivision thereof. Each such agreement shall contain such provisions, not inconsistent with the provisions of this section, as the State may request.

(2) Notwithstanding section 210(a), for the purposes of this title the term “employment” includes any service included under an agreement entered into under this section.

Definitions

(b) For the purposes of this section—

(1) The term “State” does not include the District of Columbia, Guam, or American Samoa.

(2) The term “political subdivision” includes an instrumentality of (A) a State, (B) one or more political subdivisions of a State, or (C) a State and one or more of its political subdivisions.

(3) The term “employee” includes an officer of a State or political subdivision.

(4) The term “retirement system” means a pension, annuity, retirement, or similar fund or system established by a State or by a political subdivision thereof.

(5) The term “coverage group” means (A) employees of the State other than those engaged in performing service in connection with a proprietary function; (B) employees of a political subdivision of a State other than those engaged in performing service in connection with a proprietary function; (C) employees of a State engaged in performing service in connection with a single proprietary function; or (D) employees of a political subdivision of a State engaged in performing service in connection with a single proprietary function. If under the preceding sentence an employee would be included in more than one coverage group by reason of the fact that he performs service in connection with two or more proprietary functions or in connection with both a proprietary function and a nonproprietary function, he shall be included in only one such coverage group. The determination of the coverage group in which such employee shall be included shall be made in such manner as may be specified in the agreement. Persons employed under section 709 of title 32, United States Code[224], who elected under section 6 of the National Guard Technicians Act of 1968[225] to remain covered by an employee retirement system of, or plan sponsored by, a State or the Commonwealth of Puerto Rico, shall, for the purposes of this Act, be employees of the State or the Commonwealth of Puerto Rico and (notwithstanding the preceding provisions of this paragraph), shall be deemed to be a separate coverage group. For purposes of this section, individuals employed pursuant to an agreement, entered into pursuant to section 205 of the Agricultural Marketing Act of 1946[226] (7 U.S.C. 1624) or section 14 of the Perishable Agricultural Commodities Act, 1930[227] (7 U.S.C. 499n), between a State and the United States Department of Agriculture to perform services as inspectors of agricultural products may be deemed, at the option of the State, to be employees of the State and (notwithstanding the preceding provisions of this paragraph) shall be deemed to be a separate coverage group.

Services Covered

(c)(1) An agreement under this section shall be applicable to any one or more coverage groups designated by the State.

(2) In the case of each coverage group to which the agreement applies, the agreement must include all services (other than services excluded by or pursuant to subsection (d) or paragraph (3), (5), or (6) of this subsection) performed by individuals as members of such group.

(3) Such agreement shall, if the State requests it, exclude (in the case of any coverage group) any one or more of the following:

(A) All services in any class or classes of (i) elective positions, (ii) part-time positions, or (iii) positions the compensation for which is on a fee basis;

(B) All services performed by individuals as members of a coverage group in positions covered by a retirement system on the date such agreement is made applicable to such coverage group, but only in the case of individuals who, on such date (or, if later, the date on which they first occupy such positions), are not eligible to become members of such system and whose services in such positions have not already been included under such agreement pursuant to subsection (d)(3).

(4) The Commissioner of Social Security shall, at the request of any State, modify the agreement with such State so as to (A) include any coverage group to which the agreement did not previously apply, or (B) include, in the case of any coverage group to which the agreement applies, services previously excluded from the agreement; but the agreement as so modified may not be inconsistent with the provisions of this section applicable in the case of an original agreement with a State. A modification of an agreement pursuant to clause (B) of the preceding sentence may apply to individuals to whom paragraph (3)(B) is applicable (whether or not the previous exclusion of the service of such individuals was pursuant to such paragraph), but only if such individuals are, on the effective date specified in such modification, ineligible to be members of any retirement system or if the modification with respect to such individuals is pursuant to subsection (d)(3).

(5) Such agreement shall, if the State requests it, exclude (in the case of any coverage group) any agricultural labor, or service performed by a student, designated by the State. This paragraph shall apply only with respect to service which is excluded from employment by any provision of section 210(a) other than paragraph (7) of such section and service the remuneration for which is excluded from wages by subparagraph (B) of section 209(a)(7).

(6) Such agreement shall exclude—

(A) service performed by an individual who is employed to relieve him from unemployment,

(B) service performed in a hospital, home, or other institution by a patient or inmate thereof,

(C) covered transportation service (as determined under section 210(k)),

(D) service (other than agricultural labor or service performed by a student) which is excluded from employment by any provision of section 210(a) other than paragraph (7) of such section,

(E) service performed by an individual as an employee serving on a temporary basis in case of fire, storm, snow, earthquake, flood, or other similar emergency, and

(F) service described in section 210(a)(7)(F) which is included as “employment” under section 210(a).

(7) No agreement may be made applicable (either in the original agreement or by any modification thereof) to service performed by any individual to whom paragraph (3)(B) is applicable unless such agreement provides (in the case of each coverage group involved) either that the service of any individual to whom such paragraph is applicable and who is a member of such coverage group shall continue to be covered by such agreement in case he thereafter becomes eligible to be a member of a retirement system, or that such service shall cease to be so covered when he becomes eligible to be a member of such a system (but only if the agreement is not already applicable to such system pursuant to subsection (d)(3)), whichever may be desired by the State.

(8)(A) Notwithstanding any other provision of this section, the agreement with any State entered into under this section may at the option of the State be modified at any time to exclude service performed by election officials or election workers if the remuneration paid in a calendar year for such service is less than $1,000 with respect to service performed during any calendar year commencing on or after January 1, 1995, ending on or before December 31, 1999, and the adjusted amount determined under subparagraph (B) for any calendar year commencing on or after January 1, 2000, with respect to service performed during such calendar year. Any modification of an agreement pursuant to this paragraph shall be effective with respect to services performed in and after the calendar year in which the modification is mailed or delivered by other means to the Commissioner of Social Security.

(B) For each year after 1999, the Commissioner of Social Security shall adjust the amount referred to in subparagraph (A) at the same time and in the same manner as is provided under section 215(a)(1)(B)(ii) with respect to the amounts referred to in section 215(a)(1)(B)(i), except that—

(i) for purposes of this subparagraph, 1997 shall be substituted for the calendar year referred to in section 215(a)(1)(B)(ii)(II), and

(ii) such amount as so adjusted, if not a multiple of $100, shall be rounded to the next higher multiple of $100 where such amount is a multiple of $50 and to the nearest multiple of $100 in any other case.

The Commissioner of Social Security shall determine and publish in the Federal Register each adjusted amount determined under this subparagraph not later than November 1 preceding the year for which the adjustment is made.

Positions Covered By Retirement Systems

(d)(1) No agreement with any State may be made applicable (either in the original agreement or by any modification thereof) to any service performed by employees as members of any coverage group in positions covered by a retirement system either (A) on the date such agreement is made applicable to such coverage group, or (B) on the date of enactment of the succeeding paragraph of this subsection[228] (except in the case of positions which are, by reason of action by such State or political subdivision thereof, as may be appropriate, taken prior to the date of enactment of such succeeding paragraph, no longer covered by a retirement system on the date referred to in clause (A), and except in the case of positions excluded by paragraph (5)(A)). The preceding sentence shall not be applicable to any service performed by an employee as a member of any coverage group in a position (other than a position excluded by paragraph (5)(A)) covered by a retirement system on the date an agreement is made applicable to such coverage group if, on such date (or, if later, the date on which such individual first occupies such position), such individual is ineligible to be a member of such system.

(2) It is hereby declared to be the policy of the Congress in enacting the succeeding paragraphs of this subsection that the protection afforded employees in positions covered by a retirement system on the date an agreement under this section is made applicable to service performed in such positions, or receiving periodic benefits under such retirement system at such time, will not be impaired as a result of making the agreement so applicable or as a result of legislative enactment in anticipation thereof.

(3) Notwithstanding paragraph (1), an agreement with a State may be made applicable (either in the original agreement or by any modification thereof) to service performed by employees in positions covered by a retirement system (including positions specified in paragraph (4) but not including positions excluded by or pursuant to paragraph (5)), if the governor of the State, or an official of the State designated by him for the purpose, certifies to the Commissioner of Social Security that the following conditions have been met:

(A) A referendum by secret written ballot was held on the question of whether service in positions covered by such retirement system should be excluded from or included under an agreement under this section;

(B) An opportunity to vote in such referendum was given (and was limited) to eligible employees;

(C) Not less than ninety days’ notice of such referendum was given to all such employees;

(D) Such referendum was conducted under the supervision of the governor or an agency or individual designated by him; and

(E) A majority of the eligible employees voted in favor of including service in such positions under an agreement under this section.

An employee shall be deemed an “eligible employee” for purposes of any referendum with respect to any retirement system if, at the time such referendum was held, he was in a position covered by such retirement system and was a member of such system, and if he was in such a position at the time notice of such referendum was given as required by clause (C) of the preceding sentence; except that he shall not be deemed an “eligible employee” if, at the time the referendum was held, he was in a position to which the State agreement already applied, or if he was in a position excluded by or pursuant to paragraph (5). No referendum with respect to a retirement system shall be valid for purposes of this paragraph unless held within the two-year period which ends on the date of execution of the agreement or modification which extends the insurance system established by this title to such retirement system, nor shall any referendum with respect to a retirement system be valid for purposes of this paragraph if held less than one year after the last previous referendum held with respect to such retirement system.

(4) For the purposes of subsection (c) of this section, the following employees shall be deemed to be a separate coverage group—

(A) all employees in positions which were covered by the same retirement system on the date the agreement was made applicable to such system (other than employees to whose services the agreement already applied on such date);

(B) all employees in positions which became covered by such system at any time after such date; and

(C) all employees in positions which were covered by such system at any time before such date and to whose services the insurance system established by this title has not been extended before such date because the positions were covered by such retirement system (including employees to whose services the agreement was not applicable on such date because such services were excluded pursuant to subsection (c)(3)(B)).

(5)(A) Nothing in paragraph (3) of this subsection shall authorize the extension of the insurance system established by this title to service in any policeman’s or fireman’s position.

(B) At the request of the State, any class or classes of positions covered by a retirement system which may be excluded from the agreement pursuant to paragraph (3) or (5) of subsection (c), and to which the agreement does not already apply, may be excluded from the agreement at the time it is made applicable to such retirement system; except that, notwithstanding the provisions of paragraph (3)(B) of such subsection, such exclusion may not include any services to which such paragraph (3)(B) is applicable. In the case of any such exclusion, each such class so excluded shall, for purposes of this subsection, constitute a separate retirement system in case of any modification of the agreement thereafter agreed to.

(6)(A) If a retirement system covers positions of employees of the State and positions of employees of one or more political subdivisions of the State, or covers positions of employees of two or more political subdivisions of the State, then, for purposes of the preceding paragraphs of this subsection, there shall, if the State so desires, be deemed to be a separate retirement system with respect to any one or more of the political subdivisions concerned and, where the retirement system covers positions of employees of the State, a separate retirement system with respect to the State or with respect to the State and any one or more of the political subdivisions concerned. Where a retirement system covering positions of employees of a State and positions of employees of one or more political subdivisions of the State, or covering positions of employees of two or more political subdivisions of the State, is not divided into separate retirement systems pursuant to the preceding sentence or pursuant to subparagraph (C), then the State may, for purposes of subsection (e) only, deem the system to be a separate retirement system with respect to any one or more of the political subdivisions concerned and, where the retirement system covers positions of employees of the State, a separate retirement system with respect to the State or with respect to the State and any one or more of the political subdivisions concerned.

(B) If a retirement system covers positions of employees of one or more institutions of higher learning, then, for purposes of such preceding paragraphs there shall, if the State so desires, be deemed to be a separate retirement system for the employees of each such institution of higher learning. For the purposes of this subparagraph, the term “institutions of higher learning” includes junior colleges and teachers colleges. If a retirement system covers positions of employees of a hospital which is an integral part of a political subdivision, then, for purposes of the preceding paragraphs there shall, if the State so desires, be deemed to be a separate retirement system for the employees of such hospital.

(C) For the purposes of this subsection, any retirement system established by the State of Alaska, California, Connecticut, Florida, Georgia, Illinois, Kentucky, Louisiana, Massachusetts, Minnesota, Nevada, New Jersey, New Mexico, New York, North Dakota, Pennsylvania, Rhode Island, Tennessee, Texas, Vermont, Washington, Wisconsin, or Hawaii, or any political subdivision of any such State, which, on, before, or after the date of enactment of this subparagraph[229], is divided into two divisions or parts, one of which is composed of positions of members of such system who desire coverage under an agreement under this section and the other of which is composed of positions of members of such system who do not desire such coverage, shall, if the State so desires and if it is provided that there shall be included in such division or part composed of members desiring such coverage the positions of individuals who become members of such system after such coverage is extended, be deemed to be a separate retirement system with respect to each such division or part. If, in the case of a separate retirement system which is deemed to exist by reason of subparagraph (A) and which has been divided into two divisions or parts pursuant to the first sentence of this subparagraph, individuals become members of such system by reason of action taken by a political subdivision after coverage under an agreement under this section has been extended to the division or part thereof composed of positions of individuals who desire such coverage, the positions of such individuals who become members of such retirement system by reason of the action so taken shall be included in the division or part of such system composed of positions of members who do not desire such coverage if (i) such individuals, on the day before becoming such members, were in the division or part of another separate retirement system (deemed to exist by reason of subparagraph (A)) composed of positions of members of such system who do not desire coverage under an agreement under this section, and (ii) all of the positions in the separate retirement system of which such individuals so become members and all of the positions in the separate retirement system referred to in clause (i) would have been covered by a single retirement system if the State had not taken action to provide for separate retirement systems under this paragraph.

(D)(i) The position of any individual which is covered by any retirement system to which subparagraph (C) is applicable shall, if such individual is ineligible to become a member of such system on August 1, 1956, or, if later, the day he first occupies such position, be deemed to be covered by the separate retirement system consisting of the positions of members of the division or part who do not desire coverage under the insurance system established under this title.

(ii) Notwithstanding clause (i), the State may, pursuant to subsection (c)(4)(B) and subject to the conditions of continuation or termination of coverage provided for in subsection (c)(7), modify its agreement under this section to include services performed by all individuals described in clause (i) other than those individuals to whose services the agreement already applies. Such individuals shall be deemed (on and after the effective date of the modification) to be in positions covered by the separate retirement system consisting of the positions of members of the division or part who desire coverage under the insurance system established under this title.

(E) An individual who is in a position covered by a retirement system to which subparagraph (C) is applicable and who is not a member of such system but is eligible to become a member thereof shall, for purposes of this subsection (other than paragraph (8)), be regarded as a member of such system; except that, in the case of any retirement system a division or part of which is covered under the agreement (either in the original agreement or by a modification thereof), which coverage is agreed to prior to 1960, the preceding provisions of this subparagraph shall apply only if the State so requests and any such individual referred to in such preceding provisions shall, if the State so requests, be treated, after division of the retirement system pursuant to such subparagraph (C), the same as individuals in positions referred to in subparagraph (F).

(F) In the case of any retirement system divided pursuant to subparagraph (C), the position of any member of the division or part composed of positions of members who do not desire coverage may be transferred to the separate retirement system composed of positions of members who desire such coverage if it is so provided in a modification of such agreement which is mailed, or delivered by other means, to the Commissioner of Social Security prior to 1970 or, if later, the expiration of two years after the date on which such agreement, or the modification thereof making the agreement applicable to such separate retirement system, as the case may be, is agreed to, but only if, prior to such modification or such later modification, as the case may be, the individual occupying such position files with the State a written request for such transfer. Notwithstanding subsection (e)(1), any such modification or later modification, providing for the transfer of additional positions within a retirement system previously divided pursuant to subparagraph (C) to the separate retirement system composed of positions of members who desire coverage, shall be effective with respect to services performed after the same effective date as that which was specified in the case of such previous division.

(G) For the purposes of this subsection, in the case of any retirement system of the State of Florida, Georgia, Minnesota, North Dakota, Pennsylvania, Washington, or Hawaii which covers positions of employees of such State who are compensated in whole or in part from grants made to such State under title III, there shall be deemed to be, if such State so desires, a separate retirement system with respect to any of the following:

(i) the positions of such employees;

(ii) the positions of all employees of such State covered by such retirement system who are employed in the department of such State in which the employees referred to in clause (i) are employed; or

(iii) employees of such State covered by such retirement system who are employed in such department of such State in positions other than those referred to in clause (i).

(7) The certification by the governor (or an official of the State designated by him for the purpose) required under paragraph (3) shall be deemed to have been made, in the case of a division or part (created under subparagraph (C) of paragraph (6) or the corresponding provision of prior law) consisting of the positions of members of a retirement system who desire coverage under the agreement under this section, if the governor (or the official so designated) certifies to the Commissioner of Social Security that—

(A) an opportunity to vote by written ballot on the question of whether they wish to be covered under an agreement under this section was given to all individuals who were members of such system at the time the vote was held;

(B) not less than ninety days’ notice of such vote was given to all individuals who were members of such system on the date the notice was issued;

(C) the vote was conducted under the supervision of the governor or an agency or individual designated by him; and

(D) such system was divided into two parts or divisions in accordance with the provisions of subparagraphs (C) and (D) of paragraph (6) or the corresponding provision of prior law.

For purposes of this paragraph, an individual in a position to which the State agreement already applied or in a position excluded by or pursuant to paragraph (5) shall not be considered a member of the retirement system.

(8)(A) Notwithstanding paragraph (1), if under the provisions of this subsection an agreement is, after December 31, 1958, made applicable to service performed in positions covered by a retirement system, service performed by an individual in a position covered by such a system may not be excluded from the agreement because such position is also covered under another retirement system.

(B) Subparagraph (A) shall not apply to service performed by an individual in a position covered under a retirement system if such individual, on the day the agreement is made applicable to service performed in positions covered by such retirement system, is not a member of such system and is a member of another system.

(C) If an agreement is made applicable, prior to 1959, to service in positions covered by any retirement system, the preceding provisions of this paragraph shall be applicable in the case of such system if the agreement is modified to so provide.

(D) Except in the case of State agreements modified as provided in subsection (l) and agreements with interstate instrumentalities, nothing in this paragraph shall authorize the application of an agreement to service in any policeman’s or fireman’s position.

Effective Date of Agreement

(e)(1) Any agreement or modification of an agreement under this section shall be effective with respect to services performed after an effective date specified in such agreement or modification; except that such date may not be earlier than the last day of the sixth calendar year preceding the year in which such agreement or modification, as the case may be, is mailed or delivered by other means to the Commissioner of Social Security.

(2) In the case of service performed by members of any coverage group—

(A) to which an agreement under this section is made applicable, and

(B) with respect to which the agreement, or modification thereof making the agreement so applicable, specifies an effective date earlier than the date of execution of such agreement and such modification, respectively,

the agreement shall, if so requested by the State, be applicable to such services (to the extent the agreement was not already applicable) performed before such date of execution and after such effective date by any individual as a member of such coverage group if he is such a member on a date, specified by the State, which is earlier than such date of execution, except that in no case may the date so specified be earlier than the date such agreement or such modification, as the case may be, is mailed, or delivered by other means, to the Commissioner of Social Security.

(3) Notwithstanding the provisions of paragraph (2) of this subsection, in the case of services performed by individuals as members of any coverage group to which an agreement under this section is made applicable, and with respect to which there were timely paid in good faith to the Secretary of the Treasury amounts equivalent to the sum of the taxes which would have been imposed by sections 3101 and 3111 of the Internal Revenue Code of 1986[230] had such services constituted employment for purposes of chapter 21 of such Code[231] at the time they were performed, and with respect to which refunds were not obtained, such individuals may, if so requested by the State, be deemed to be members of such coverage group on the date designated pursuant to paragraph (2).

Duration of Agreement

(f) No agreement under this section may be terminated, either in its entirety or with respect to any coverage group, on or after the date of the enactment of the Social Security Amendments of 1983[232].

Instrumentalities of Two or More States

(g)(1) The Commissioner of Social Security may, at the request of any instrumentality of two or more States, enter into an agreement with such instrumentality for the purpose of extending the insurance system established by this title to services performed by individuals as employees of such instrumentality. Such agreement, to the extent practicable, shall be governed by the provisions of this section applicable in the case of an agreement with a State.

(2) In the case of any instrumentality of two or more States, if—

(A) employees of such instrumentality are in positions covered by a retirement system of such instrumentality or of any of such States or any of the political subdivisions thereof, and

(B) such retirement system is (on, before, or after the date of enactment of this paragraph[233]) divided into two divisions or parts, one of which is composed of positions of members of such system who are employees of such instrumentality and who desire coverage under an agreement under this section and the other of which is composed of positions of members of such system who are employees of such instrumentality and who do not desire such coverage, and

(C) it is provided that there shall be included in such division or part composed of the positions of members desiring such coverage the positions of employees of such instrumentality who become members of such system after such coverage is extended,

then such retirement system shall, if such instrumentality so desires, be deemed to be a separate retirement system with respect to each such division or part. An individual who is in a position covered by a retirement system divided pursuant to the preceding sentence and who is not a member of such system but is eligible to become a member thereof shall, for purposes of this subsection, be regarded as a member of such system. Coverage under the agreement of any such individual shall be provided under the same conditions, to the extent practicable, as are applicable in the case of the States to which the provisions of subsection (d)(6)(C) apply. The position of any employee of any such instrumentality which is covered by any retirement system to which the first sentence of this paragraph is applicable shall, if such individual is ineligible to become a member of such system on the date of enactment of this paragraph[234] or, if later, the day he first occupies such position, be deemed to be covered by the separate retirement system consisting of the positions of members of the division or part who do not desire coverage under the insurance system established under this title. Services in positions covered by a separate retirement system created pursuant to this subsection (and consisting of the positions of members who desire coverage under an agreement under this section) shall be covered under such agreement on compliance, to the extent practicable, with the same conditions as are applicable to coverage under an agreement under this section of services in positions covered by a separate retirement system created pursuant to subparagraph (C) of subsection (d)(6) or the corresponding provision of prior law (and consisting of the positions of members who desire coverage under such agreement).

(3) Any agreement with any instrumentality of two or more States entered into pursuant to this Act may, notwithstanding the provisions of subsection (d)(5)(A) and the references thereto in subsections (d)(1) and (d)(3), apply to service performed by employees of such instrumentality in any policeman’s or fireman’s position covered by a retirement system, but only upon compliance, to the extent practicable, with the requirements of subsection (d)(3). For the purpose of the preceding sentence, a retirement system which covers positions of policemen or firemen or both, and other positions shall, if the instrumentality concerned so desires, be deemed to be a separate retirement system with respect to the positions of such policemen or firemen, or both, as the case may be.

Delegation of Functions

(h) The Commissioner of Social Security is authorized, pursuant to agreement with the head of any Federal agency, to delegate any of the Commissioner’s functions under this section to any officer or employee of such agency and otherwise to utilize the services and facilities of such agency in carrying out such functions, and payment therefor shall be in advance or by way of reimbursement, as may be provided in such agreement.

Wisconsin Retirement Fund

(i)(1) Notwithstanding paragraph (1) of subsection (d), the agreement with the State of Wisconsin may, subject to the provisions of this subsection, be modified so as to apply to service performed by employees in positions covered by the Wisconsin retirement fund or any successor system.

(2) All employees in positions covered by the Wisconsin retirement fund at any time on or after January 1, 1951, shall, for the purposes of subsection (c) only, be deemed to be a separate coverage group; except that there shall be excluded from such separate coverage group all employees in positions to which the agreement applies without regard to this subsection.

(3) The modification pursuant to this subsection shall exclude (in the case of employees in the coverage group established by paragraph (2) of this subsection) service performed by any individual during any period before he is included under the Wisconsin retirement fund.

(4) The modification pursuant to this subsection shall, if the State of Wisconsin requests it, exclude (in the case of employees in the coverage group established by paragraph (2) of this subsection) all service performed in policemen’s positions, all service performed in firemen’s positions, or both.

Certain Positions No Longer Covered By Retirement Systems

(j) Notwithstanding subsection (d), an agreement with any State entered into under this section prior to the date of the enactment of this subsection[235] may, prior to January 1, 1958, be modified pursuant to subsection (c)(4) so as to apply to services performed by employees, as members of any coverage group to which such agreement already applies (and to which such agreement applied on such date of enactment), in positions (1) to which such agreement does not already apply, (2) which were covered by a retirement system on the date such agreement was made applicable to such coverage group, and (3) which, by reason of action by such State or political subdivision thereof, as may be appropriate, taken prior to the date of the enactment of this subsection, are no longer covered by a retirement system on the date such agreement is made applicable to such services.

Certain Employees of the State of Utah

(k) Notwithstanding the provisions of subsection (d), the agreement with the State of Utah entered into pursuant to this section may be modified pursuant to subsection (c)(4) so as to apply to services performed for any of the following, the employees performing services for each of which shall constitute a separate coverage group: Weber Junior College, Carbon Junior College, Dixie Junior College, Central Utah Vocational School, Salt Lake Area Vocational School, Center for the Adult Blind, Union High School (Roosevelt, Utah), Utah High School Activities Association, State Industrial School, State Training School, State Board of Education, and Utah School Employees Retirement Board. Any modification agreed to prior to January 1, 1955, may be made effective with respect to services performed by employees as members of any of such coverage groups after an effective date specified therein, except that in no case may any such date be earlier than December 31, 1950. Coverage provided for in this subsection shall not be affected by a subsequent change in the name of a group.

Policemen and Firemen in Certain States

(l) Any agreement with a State entered into pursuant to this section may, notwithstanding the provisions of subsection (d)(5)(A) and the references thereto in subsections (d)(1) and (d)(3), be modified pursuant to subsection (c)(4) to apply to service performed by employees of such State or any political subdivision thereof in any policeman’s or fireman’s position covered by a retirement system in effect on or after the date of the enactment of this subsection, but only upon compliance with the requirements of subsection (d)(3). For the purposes of the preceding sentence, a retirement system which covers positions of policemen or firemen, or both, and other positions shall, if the State concerned so desires, be deemed to be a separate retirement system with respect to the positions of such policemen or firemen, or both, as the case may be.

Positions Compensated Solely on a Fee Basis

(m)(1) Notwithstanding any other provision in this section, an agreement entered into under this section may be made applicable to service performed after 1967 in any class or classes of positions compensated solely on a fee basis to which such agreement did not apply prior to 1968 only if the State specifically requests that its agreement be made applicable to such service in such class or classes of positions.

(2) Notwithstanding any other provision in this section, an agreement entered into under this section may be modified, at the option of the State, at any time after 1967, so as to exclude services performed in any class or classes of positions compensation for which is solely on a fee basis.

(3) Any modification made under this subsection shall be effective with respect to services performed after the last day of the calendar year in which the modification is mailed or delivered by other means to the Commissioner of Social Security.

(4) If any class or classes of positions have been excluded from coverage under the State agreement by a modification agreed to under this subsection, the Commissioner of Social Security and the State may not thereafter modify such agreement so as to again make the agreement applicable with respect to such class or classes of positions.

(n)(1) The Commissioner of Social Security shall, at the request of any State, enter into or modify an agreement with such State under this section for the purpose of extending the provisions of title XVIII, and sections 226 and 226A, to services performed by employees of such State or any political subdivision thereof who are described in paragraph (2).

(2) This subsection shall apply only with respect to employees—

(A) whose services are not treated as employment as that term applies under section 210(p) by reason of paragraph (3) of such section; and

(B) who are not otherwise covered under the State’s agreement under this section.

(3) For purposes of sections 226 and 226A of this Act, services covered under an agreement pursuant to this subsection shall be treated as “medicare qualified government employment”.

(4) Except as otherwise provided in this subsection, the provisions of this section shall apply with respect to services covered under the agreement pursuant to this subsection.
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