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Pursuant to 42 U.S.C. 8§ 406(b), and this Court'gusi 8, 2014 Opinion (Dkt. 19),
undersigned counsel (“Class Counsel”) respectfapply to this Court for an award of
attorneys’ fees in the amount of twenty-five petd@b%) of each payment of past-due benefits
made by the Social Security Administration as altes this class action case.

INTRODUCTION

On April 8, 2015, this Court granted the Unoppobtation for Preliminary Approval of
the Parties’ Settlement Agreement and for Apprafahe Notice Plan (“Unopposed Motion™)
by Plaintiff Ephraim Greenberg, individually and bahalf of the Settlement Class (“Plaintiffs”
or “Class Members”). (Dkt. 40). The Court did stiea counsel for both Plaintiffs and
Defendants Carolyn Colvin, in her official capactg Acting Commissioner of the Social
Security Administration, and the Social Securitynfidistration (collectively, “Defendants” or
“SSA”) (Plaintiffs and Defendants collectively refed to herein as the “Parties”), appeared at a
hearing before the Court on March 26, 2015, to @arpthe salient points contained in the
Settlement Agreement and to respond to any questi@nCourt had.

At the March 28 hearing, the Court suggested some changes to éterSent
Agreement. The Parties made these changes arfohrtigd an amended Settlement Agreement
for the Court’s preliminary approval.SéeDkt. 39). In addition, at the March tQ(ﬁlearing, the
Court set the Fairness Hearing date for June 305,2for determining whether to grant final
approval of the Settlement Agreement and to consiteattorneys’ fees to be awarded to Class
Counsel. Class Counsel is now submitting this fgapbn For Attorneys’ Fees Under 42 U.S.C.
8 406(b) (“Fee Application”) well in advance of theairness Hearing for the Court’s

consideration (subject, of course, to any objestitrat the Court will also take into account
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from Class Members).

Under the terms of the Settlement Agreement, Cldsmbers will receive injunctive
relief in the form of SSA’s agreement to ceaseaipplication of the Windfall Elimination
Provision (“WEP”) to Class Members’ OIld Age, Sumwig, and/or Disability Insurance
("OASDI”) Benefits based on Class Members’ recaiptOld Age Benefits from the National
Insurance Institute of Israel (“NII”). Class membevill also receive significant monetary relief
in the form of all past-due OASDI Benefits that deen wrongfully withheld since September
3, 2004 as a result of Defendants’ misapplicatibthe WEP based on Class Members’ receipt
of Old Age Benefits from the NIISeeSettlement Agreement, Section Ill, Art. 4.

The Settlement Agreement thus underscores thatiniéi research and diligent work of
Class Counsel, and the favorable result achievedPlmintiffs. Within four months following
Plaintiffs’ filing of the Complaint in November 2@l after negotiations in-person, by
teleconference and by e-mail with Defendants’ celyn€lass Counsel obtained Defendants’
agreement on the merits of Plaintiffs’ claims. Ruaaties reported this achievement to the Court
in a filing on April 2, 2014. SeeJoint Status Report (Dkt. 11). The relatively slemount of
time in which Class Counsel obtained Defendantse@gent on the merits, as well as the timing
of the actual Settlement Agreement which the Pariecuted within one year thereafter in
March 2015, evidences Class Counsel’s efficientecaffe and cooperative work with the

Defendants, and their in-house and Departmentsiicdu(which was required to sign off on any

! Both Plaintiffs and Defendants are anxious fors€ldembers to begin receiving their

past-due benefits as soon as possible under thes tef the Settlement Agreement. Because
Defendants cannot begin paying Class Members trest-due benefits until after the Court

approves the Settlement Agreement at the Fairnesgind and sets the percentage of the
attorneys’ fees award to be withheld from thoseefits) the Parties respectfully urge the Court
to grant final approval to the Settlement Agreemamd rule on this Fee Application at the

Fairness HearingSee Settlement Agreement, Section 1ll, 9 8.6.

2.
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settlement) counsel, to reach agreement, espedciallight of the relatively novel nature of
Plaintiffs’ claims and the potential hurdles tosdaertification.

Defendants have estimated that there are approeiynatl00 possible Class Members
who will potentially in a collective manner be eletil to reimbursements of roughly $22 million
(or approximately $20,000 per persénJhe overall estimated, potential value of thiglement
evidences Class Counsel’'s excellent and meticulek in advocating for Class Members,
especially in a relatively untested area of the law

In an August 8, 2014 Opinion, this Court held tG&ss Counsel “may seek a fee award
from past-due benefits owed to class members anamunt no greater than twenty-five percent
of any individual’'s payment.” (Dkt. 19) (publishedGreenberg v. Colvin2014 WL 3884181,
at *7 (D.D.C. Aug. 8, 2014)) (hereinafter cited“&@reenbergat * _"). Pursuant to the Court’s
Opinion and 42 U.S.C. § 406(b), and for all thesog® set forth herein, Class Counsel hereby
apply for an award of attorneys’ fees in the amoahttwenty-five percent (25%) of each
individual class member’s payment (including to s, dependents, and all others receiving
benefits as a result of this casej past-due benefits. As discussed herein, thal smount
requested as attorneys’ fees is reasonable in dfjlass Counsel’'s highly capable prosecution
of the Class Members’ claims, the substantial felfeorded to Class Members under the terms
of the Settlement Agreement and the considerablkes that Class Counsel originally undertook

in deciding to file this class action lawsuit.

2 This figure is an estimate, and is subject tbateicaveats.Seenote 6,infra.

As this Court noted in its August 8, 2014 Opinitmothing in the legislative history of 8§
406(b) restricts the ability of an attorney to eotl up to twenty-five percent of only benefits
accrued to the claimant, as distinguished fromdeigendents.” Greenberg at *8, n.7 (citing
Hopkins v. Coher390 U.S. 530, 534 (1968)).

3

-3-
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As of the time of this filing, Class Counsel (inding their in-house economists)ad
spent over 1600 hours on this case. Moreover, rutideterms of the Settlement Agreement
Class Counsel will be expending a considerabletaadl amount of timeinter alia, related to
notifying Class Members of the settlement and thghts, as well as following up with SSA to
ensure — through a reasonable audit and/or pursadollow up requests by individual Class
Members — that Class Members will be receivingptaper amount of money due to them under
the Settlement Agreement.

Accordingly, for all the reasons set out below, SSl&ounsel respectfully requests this
Court award fees in the amount of twenty-five pat¢@5%) of each individual Class Member’s
payment (including to spouses, dependents, anotlairs receiving benefits as a result of this
case) of past-due benefits, a percentage amoumtrémaains well within the parameters
established by courts in this Circuit.

BACKGROUND

The Berger Litigation

In 2001, an SSA beneficiary, Mr. Jerome Bergeedfian administrative appeal of SSA’s
determination that the WEP applied to reduce hiseraent benefits because of his receipt of
NIl Old Age benefits. Complaint (Dkt. 1) ("*Comp).Y 32. After SSA denied his appeal, Ira
Kasdan, lead Class Counsel herein, represented@diger in seeking judicial review of SSA’s
decision before this courtld.  33. See generally Berger v. Barnha@iv. No. 1:04-cv-0431-
RMU (D.D.C. 2004). While the suit was pending, S&fkeed that the WEP should not apply to
Mr. Berger’s benefits, and requested a remand ¢oatiency for a new determination of Mr.

Berger’s benefits. Accordingly, the Court ordesecemand.ld. § 34. On remand to the agency,

4 Among other things, Class Counsel's in-house egusts helped estimate the total size

of the class for purposes of the Class Complaint.

-4-
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the SSA Appeals Council determined that Mr. Bergeension did not trigger the WEP because
NIl Old Age benefits are based solely on residesteyus and contributions into the NII system.
Id. 1 35. The Council further directed SSA to reglte Mr. Berger’'s retirement benefits
without regard to his NIl Old Age benefit$d. In addition, thereafter, SSA agreed in writiog t
refrain from applying the WEP to recipients of lid Age benefits.ld.  36.

The Greenberg Complaint

In 2013, Kelley Drye — and lead counsel Ira Kasoaparticular — became aware of a
number of other persons whose SSA retirement lenedid been subjected to the WEP due to
the receipt of NIl Old Age benefits, despite thé@2@lecision in Mr. Berger's case and SSA’s
written promise to rectify the situation. Declaoatof Ira T. Kasdan (*Kasdan Decl.”) 1 7-8,
attached hereto as Exhibit A. Many of these pesdw@d tried, on their own, to administratively
appeal SSA’s unlawful application of the WEP toith@SA OASDI benefits, but without
success.ld. 1 7. One of these persons was named Plainthfdim Greenbergld. 1 9. In or
about May 2013, Class Counsel began researchingaregulations relating to the WEP, the
NIl Old Age benefit system and SSA’s historical Epation of the WEP to determine the
feasibility of bringing a class action against SS4. | 8.

On September 30, 2013, as a result of inquiriesemadSSA on his behalf by Senator
Ben Cardin’s office, Mr. Greenberg received an érfnam Jane Weisbaum, a representative of
the SSA Office of International Operations. ComHl49. In that email, Ms. Weisbaum
represented that SSA had made a determination ttteatWEP should not apply to Mr.
Greenberg’s entire NIl Old Age benefits, but thatwvould still apply to the portion of his
benefits corresponding to months in which Mr. Glesg was working.Id.  50. On October 3,
2013, Mr. Greenberg sent an email to Ms. Weisbahaillenging SSA’s determination and

explaining thatentittementto NIl Old Age benefits, and themountof those benefits, have no

-5-
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relationship to the claimant’s work history or priearnings. Id. 1Y 52-53. Ms. Weisbaum
responded by email that same day, again rejecting @feenberg’s argument and revealing
portions of a 2010 internal SSA Operations Bulletinich expressly directed SSA to treat NII
Old Age benefits as a “two-tiered” pension.e:, one that is “based on work/contributions, but
may also be partially based on residenchd’ 1 54-55. Specifically, Ms. Weisbaum stated: “I
may be that you do natgree with the law itselfand that is certainly your right. But we are
applying the law correctly.”ld. § 56. On or about October 12, 2013, SSA sentGvieenberg a
formal “Notice of Reconsideration,” reiterating Mé/eisbaum’s arguments and concluding:
“IW]e have determined that WEP offset does not ypplthe part of your Israeli pension that
was based only on residen¢jowever, it does apply to the part that was baseavork” Id. 1
58, 62 (emphasis added).

On or about October 28, 2013, Class Counsel ahtiete a contingency fee agreement
with Mr. Greenberg, in which Class Counsel agreedrépresent Mr. Greenberg in an
administrative appeal of SSA’s determination, adl a® in the present class action suit before
this Court. SeeKasdan Decl. T 10; Attachment A to Plaintiffs’ Mot for Determination of
Attorneys’ Fees, re-attached here as Exhibit B.p#&d of that fee agreement, Class Counsel and
Mr. Greenberg agreed that Class Counsel would pttéonreceive, as a contingency fee for
Class Counsel's representation of Mr. GreenbergthadClass, “25% (twenty-five percent)” of
Mr. Greenberg’s and the Class’ past-due benefitaiodd as part of this case.

Up to point of the filing of the Complaint, Clas®hsel spent over a total of 260 hours
in researching NIl Old Age benefits, examining thessibility of bringing the class action,
researching Mr. Greenberg’s claims, researchingotssible defenses and procedural bars that

SSA could raise against Mr. Greenberg, preparingdaninistrative appeal of SSA’s reduction
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of Mr. Greenberg’s benefits and communicating v&88A on behalf of Mr. Greenberg in an
attempt to resolve his claims administratively. séan Decl. § 12. Although there were no legal
decisions directly on point (other than the SSA égp Council decision in thBerger case),
Class Counsel believed they had strong arguments aty the WEP should not apply to Old
Age benefits from NIlI. Id.  11. Nonetheless, Class Counsel felt that S&& lagitimate,
potential defenses against a lawsuit, includinguamgnts based on statutes of limitation and
exhaustion of remedies. Consequently, Class Codnatted the Complaint akin (in part) to a
motion for summary judgment by including legal argnts and citations to convince
Defendantspn the face of the Complajrthat a motion to dismiss would be fruitledsl. T 12.
Seepage 24 and note 1iByfra.

On November 21, 2013, named Plaintiff Ephraim Gbeeg, on behalf of himself and all
others similarly situated, and through Class Counded this class action lawsuit against
Defendants. Shortly thereafter, lead counsel Mrsdan traveled to Israel to meet with a group
of potential class members. Kasdan Decl. | 13. that meeting, Mr. Kasdan briefed the
potential Class members on the case, and receiv@dexiewed documentation from many of
them regarding the status of their administratiadnts with SSA. 1d.

Settlement Neqotiations with Defendants

Over the next several months, Class Counsel adutaimformal discovery from SSA and
other sources, and participated in negotiationh Witfendants regarding the merits of the case.
Class Counsel also met with Defendants’ couns@letsuade SSA not to seek dismissal of the
case on procedural grounds and to consent to Fiaiptoceeding as a clas&d.  15. On April
2, 2014, Plaintiffs filed a joint status report bahalf of the Parties notifying the Court that

Defendants had agreed with Plaintiffs’ positionsas out in the Complaint that SSA should not
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apply the WEP to a beneficiary who receives NIl @ige benefits, and that the Parties were
prepared to enter into a settlement agreemennt $oatus Report (Dkt. 11) at 2. At the same
time, however, the Parties notified the Court thaly could not agree on whether Class Counsel
should be entitled to attorneys’ fees under 42 @l.§.406(b), and requested a briefing schedule
on this issueld. at 2-3.

After briefing by the parties on the matter, thsu@ ultimately ruled on August 8, 2014
that Class Counsel “may seek a fee award from ghastbenefits owed to class members in an
amount no greater than twenty-five percent of aajpvidual’'s payment.'Greenbergat *7. The
Court also certified the class for settlement pegsoat that time, appointed the law firm of
Kelley Drye & Warren as Class Counsel,, at *6, and ordered the Parties to file theirgoreed
settlement within a monthSeeAug. 8, 2014 Minute Order.

Class Counsel continued to negotiate with Defetslamworking through all the details
necessary to finalize a settlement agreement. ifeg$e diligence of both sides, the arms-length
negotiations did not result in a settlement asdadtad been hoped.

Accordingly, on September 8, 2015, the Partiesl fd¢'‘Consent Motion for Extension of
Time to File The Parties’ Settlement Agreement|lbfwed on October 8, 2014, by the filing of a
“Motion on Partial Consent to Extend Time for tharties to File the Settlement Agreement,”
(Dkt. 26). In the October"Bfiling, counsel for SSA represented that “[t|h¢oateys for the
[SSA] continue to coordinate with several compogsesftthe agency on finalizing the terms of
the settlement, which takes time,” and that “thetibe’ to the class members has to be approved
by the Office of Management and Budget, which naketseveral weeks on an expedited basis.”
Class Counsel represented that “Defendants’ courased been working diligently and in good

faith throughout the settlement process,” and that delay in reaching a final settlement
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agreement is not their fault; neither do we attebany bad faith whatsoever on the part of their
clients”; however, Class Counsel sought “the Ceugtiidance to ensure that submission of all
the documents necessary for the Court to prelimijnapprove the settlement be completed as
expeditiously as reasonably possible.”

On October 9, 2014, the Court granted the Parhesion on Partial Consent, ordered
the Parties to file their settlement agreementater than October 31, 2014, and further ordered
Defendants submit a status report by the samerdg#eding (1) the OMB clearance process for
the Notice [of Proposed Class Action Settlementl 48) the progress of finalizing the
Instructions to the Class” by that same d&&eeOct. 9, 2014 Minute Order.

On October 31, 2014, the Parties filed a JointuSt&eport, in which they apprised the
Court that,inter alia, the Parties were still addressing several opsues with regard to the
Settlement Agreement, including the finalizationtbé internal agency “Instructiorsto the
Class; SSA had obtained OMB approval of Notice mdp@sed Class Action Settlement; and
DOJ had not yet approved the preliminary Settlem&gteement, but that it “hope[d] to
complete its review by November 21, 2014.”

On November 22, 2014, SSA filed a Status Repooriming the Court that DOJ had not
yet approved the preliminary Settlement Agreemént, that DOJ “hope[d] to complete its
review by December 1, 2014.” (Dkt. 32).

On December 1, 2014, Plaintiffs filed a joint StatReport stating that “Defendants’
counsel advised Class Counsel this afternoon ofddgnDecember 1st that an issue has come

up as to the Department of Justice’s approval @fSkttlement Agreement. Defendant’s counsel

> The “Instructions” are internal directives to agg personnel as to how the Settlement

Agreement should be implemented. The Instructibaswere finally negotiated between the
Parties is an attachment to the Settlement Agreemen

-9-
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has told Class Counsel that the issue should take than a week to be resolved for the
Department of Justice to grant approval.” (Dkt).33

On December 15, 2014, Plaintiffs filed a Status &®eith the Court that notednter
alia: “DOJ has still not approved the Settlement Agrest, notwithstanding Defendants’ prior
representation that such approval was coming stibrtDkt. 34). Plaintiffs concluded:

Class Counsel has been working diligently in anréffo resolve all outstanding

items with the draft Settlement Agreement. Classur@el presumes that

Defendants and their counsel are doing so as welithe same time, Class

Counsel wishes that Defendants were able to speedidressing the open issues

— particularly, obtaining DOJ’s approval for theaftrSettlement Agreement —

though Class Counsel recognizes that whatever t*fasl involved is not
attributable to Defendants’ counsel.

On December 17, 2014, Defendants filed a StatymiReinforming the Court that “the
Department of Justice completed its review and @ygat the settlement of this case.” (Dkt. 35).

On December 31, 2014, the Parties filed a JomtuStReport to the Court reporting that
“Class Counsel still awaits either Defendants’ cese to Class Counsel's comments on the
Instructions or a final version of the Instructidnem Defendants’ counsel incorporating Class
Counsel's comments”; “open issues surrounding Art&1 in the Settlement Agreement” still
remained; and that “[o]n the morning of Decembest3Defendants’ counsel provided Class
Counsel with Defendants’ estimate regarding thewnof past due benefits due to the Class.”
(Dkt. 36). SSA had estimated that there are “sohnakwnore than” 1,000 individuals in the
Class, and “the total potential reimbursements wdag roughly $22 million,” or “roughly
$20,000 [per person] prior to deduction of attogiefees.” See December 30, 2014

Memorandum (Exhibit C, hereto) at®l.In other words, SSA has estimated that there are

6 SSA has noted several caveats to this estimaf@nm.instance: “Actual reimbursements
will fall short of potential reimbursements to tlextent that (a) individuals do not avalil

-10-
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approximately 1,100 Class Member&.( $22 million/1,100 Class Members = $20,000 pers€l
Member).

On January 15, 2015, Defendants filed a StatusofReipforming the Court that
“Defendants have continued their review of Classiidel's comments on the Instructions,” and
that Defendants “completed their review of the o=ues regarding Article 8.1.” (Dkt. 37).
Defendants also reported that they provided newit dcecumentation to Class Counsel relating
to Article 8.1 on January 14, 2015, and that Claesinsel had “commenced a dialogue with
SSA'’s Counsel and gave preliminary comments onngwe documentation.”ld. Defendants
further stated: “The Parties’ respective counsebeek to continue their discussion and
negotiation over the new documentation in the cgnaays to resolve issues surrounding those
documents. The Parties continue to work diligemtlan effort to resolve all outstanding items
with the draft Settlement Agreementd.

Rather than burden the Court with further updatd® Parties continued their
negotiations and worked towards a final resolutdrall the issues which culminated with the
execution of the Settlement Agreement in MarchGif32

Some Pertinent Terms of the Settlement Agreement

On March 18, 2015, the Parties finalized and fillkdir Settlement Agreement for the
Court’s preliminary approval. (Dkt. 38). Thereaftcounsel for the Parties sought and received

a hearing before the Court in order to obtain theur€s thoughts on the contents of the

themselves of the settlement or (b) publicity éfdail to reach those class members who cannot
readily be identified as such from SSA’s recordkl” at 1, n. 2. SSA also stated that it arrived
at the estimated number of Class Members by ass@fie‘extrapolations and calculations
[which] relied on several simplifying assumptionsgfid that “the assumptions underlying [its]
adjustment for additional pensions subject to WERewin particular, subject to considerable
uncertainty.” SSA concluded that “[tlhe estimafeba2 million reflects [SSA’s] analysis of the
available data, supplemented by [its] best judgmdnit that “[t]he liability could be more or
less by a few million dollars.’ld. at 2.

-11-
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Settlement Agreement and to have the Court setta fda a Fairness Hearing. The Court
meticulously reviewed the Settlement Agreement ahda March 28 hearing offered its
comments; the Court also set the Fairness Heaoindgune 30, 2015. The Parties incorporated
the Court’s suggestions into an amended Settlevhgr@ement which they then filed on March
30, 2015. On April 8, 2015, the Court issued adddrpreliminarily approving the revised
Settlement Agreement.
In some of its most relevant parts, the Settlemgneement provides the following:
» “Effective on the date of the Final Order or oneamlier date to be agreed upon by

accordingly cease all collection efforts on Overpapts, and no longer reduce

Social Security Retirement or Disability Benefits @account of a person’s receipt

of NIl Old Age Benefits.” Settlement Agreement, &ac Ill, J 3.1. Class

Counsel is pleased to report that, with Class Celisisonsent, SSA has already

issued an internal “Emergency Message” fulfillingist provision of the

Settlement Agreement.

» With respect to each Class Member:

SSA shall calculate and issue a payment to eacds GAda@mber for:

(a) the full amount of all reductions, if any, tHfa&S8A made to the Class

Member's OASDI Benefits payment(s) since Septeni)e2004, through

application of the WEP based on his or her rea#iptll Old Age Benefits,

(b) and, the full amount of any collections, if atlgat SSA has made for

any Overpayment(s) that have been assessed siptenter 3, 2004,

against the Class Member through application ofMifieP based on his or

her receipt of NIl Old Age Benefits,

(c) less, the percentage, if any, of the amounssriteed in (a) and (b) that
the Court awards to Class Counsel as attorney fees.

Id. §4.2.

-12-



Case 1:13-cv-01837-RMC Document 41 Filed 04/27/15 Page 17 of 38

» SSA will also “rescind all Overpayments that haeei assessed since September

3, 2004, against the Class Member through appicati the WEP based on his
or her receipt of NIl Old Age Benefits, and SSA lsbaase all collection efforts

on those Overpaymentsld. § 4.3.

* The Settlement Agreement requires Class CounselDafdndants’ counsel to

work together to identify all potential Class memshein order to ensure
comprehensive notice to the ClasSee generally idArt. 2. Specifically, SSA
must “send a copy of the Notice of Proposed ClasisoA Settlement” to each
potential Class member identified by Class Coumsel Defendants, “dedicate
and maintain webpage(s) on its official website..for the purpose of hosting
information pertaining to the Lawsuit and the Settbnt Agreement,” and
“establish and operate, at its own expense, te#-fnumbers (access charges may
apply to calls made from outside the United Statesyhich Class Members and
other persons (including persons who believe thghtbe Class Members) can
call to ask questions about the Action and Settiemgreement and to request a
Settlement Claim Review.ld. {1 2.4-2.5, 2.7. In fact, SSA has already mailed
the Notices to the list of potential Class Membirat it timely provided Class
Counsel and it also has established the websisee generally

www.ssa.gov/greenbergnd set up the toll free numbers.

Class Counsel will “contact Agudath Israel of Ancariand the Association of
Americans and Canadians in Israel and requesteheh entity . . . notify its
membership who may be Class Members to visit Gergnbawsuit Website or

to call the Greenberg Lawsuit Toll-free Numbers wbthe Lawsuit and the
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Settlement Agreement.td., § 2.8. Class Counsel has already fulfilledtdrens
of this provision’

» Class Counsel will also monitor SSA’s claims reviprmcess, including SSA’s
benefits re-calculationsSee generally idArt. 8. For example, Class Counsel
successfully negotiated Defendants’ agreementdiade the following provision
in the Settlement Agreement. “Upon request by €l&@ounsel, SSA shall
provide the summary earnings information from SS@&ster Earnings File, and
information submitted by the Class Member, usedd&ermine the Class
Member’s payment under Section lll, Article 4 oistisettlement Agreement, to
Class Counsel. Any such documents provided undetio®elll, Article 8 of this
Settlement Agreement, irrespective of a specifisigieation marking such
document as private or confidential, shall remaibject to the September 2,
2014, Protective Order filed in this case. ThetiPsuwill act in good faith in
ensuring that the number of requests is reasonahtethat the responses to those
requests are provided in a reasonable time and enammy disagreement
concerning the reasonableness of the number oésts|is subject to the dispute
resolution process in Section Ill, Article 13 ofstisettlement Agreement.id.,
8.1.

Throughout this process, Class Counsel has fieldaod going forward, will continue to
field — inquiries from Class Members and poten@ddss Members regarding the Settlement

Agreement. Since the Complaint was filed — andhewefore that time — Class Members and

! Even though not required by the Settlement AgexenClass Counsel have also drafted

an advertisement to be placed in several Englisbtiage Israeli newspapers, and have shared
this draft with Defendants’ counsel, who have adreéh its contents. Kasdan Decl.  23.
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potential Class Members have contacted Class Cbtmseek advice, discuss the status of the
case and inquire as to the terms of the Settlehgrdement. Kasdan Decl. I 14. In turn, Class
Counsel have received, answered and researchetditiugsries, which has taken additional time
and resources apart from the time spent on theuibwad Settlement Agreement negotiations
themselves.ld.

Moreover, the Notice mailed to potential Class Memsb and the Notice posted on
SSA’'s website, includes Class Counsel's contacairintion and will notify potential Class
members that they may contact Class Counsel tatmithe “Settlement Claim Review Process”
under the Settlement Agreeméht.Thus, Class Counsel anticipate that they willnshea
considerable amount time and resources going fahaarthey field further inquiries from a
number of the approximately 1,100 potential Classniders and oversee the execution of the
Settlement Agreement.

ARGUMENT

Class Counsel's requested attorneys’ fee awar@éasonable and warranted under the
facts of this case. Class Counsel's prosecutiothisfcase and negotiation of the Settlement
Agreement will result in a substantial sum of mof@ythe Class — both in total and for each
Class Member individually. Over the past eighte@mnths, Class Counsel expended significant
time and effort in pursuing Plaintiffs’ claims —vestigating the relevant facts and law prior to
filing the Complaint in November 2013; engagingairyear’s worth of arms-length settlement
negotiations with Defendants; and handling incomimguiries from potential Class Members

regarding their individual cases. Class Counsdeuook a significant risk in bringing this case

8 See, e.g

http://www.ssa.gov/greenberg/Greenberg Final Ded&@20Notice%200f%20Proposed%20Cla
ss%20Action%20Settlement.pdit 5.

-15-



Case 1:13-cv-01837-RMC Document 41 Filed 04/27/15 Page 20 of 38

on a contingency fee basis, especially considetiregreal possibility that Defendants would
move to dismiss the Complaint on various potemgiaunds’ the relatively untested nature of
the claims herein, and SSA’s unfortunate failurduidll its earlier promise not to apply the
WEP to NIl Old Age benefits — which, but for theswlsuit, it may well have continued to do.
Moreover, Class Counsel have litigated this ca8eieftly, working prudently to manage time
and expenses. Accordingly, an attorneys’ fee dwéthe full amount permitted under statute —
i.e., 25% of each past-due benefit that is paid ol B®A — is reasonable and warranted.

l. LEGAL STANDARDS

In its August 8, 2014 Opinion, the Court held tlath respect to the attorneys’ fees
requested by Class Counsel, “the Court will ‘lodiif$t to the contingent-fee agreement, ... test(]
it for reasonableness,” and may ‘appropriately cefluthe attorney’s recovery based on the
character of the representation and the resultsejmeesentative achieved.'Greenbergat *11
(quoting Gisbrechtv. Barnhart 535 U.S. 789, 808 (2002)). The Court’s Opiniooteal:
“Gisbrechtis clear that when a contingency fee agreemens eaest, relying on the lodestar
approach [to determine the reasonableness of aeitgrifiees] is inappropriate.ld. at *9, n.9

(citing Gisbrecht 535 U.S. at 806}

9 Seepp. 23-24jnfra.

10 For this reason, Class Counsel's argument hesenot based on a lodestar calculation,

and the Court may make its reasonableness deterommveithout any reference to the lodestar in
this case. See Trombley v. Nat'l City BanB26 F. Supp. 2d 179, 205 (D.D.C. 2011) (“As an
initial matter, the Court rejects Rosen’s objectiortlass counsel’s calculation of attorneys’ fees
without reference to a lodestar. In cases invghsommon funds (such as this case), the D.C.
Circuit has indicated a preference for applyingparcentage of the fund’ method for awarding
attorneys’ fees.”);see alsoBuljina v. Astrue 828 F. Supp. 2d 109, 112 (D.D.C. 2011)
(“Gisbrecht concluded that the ‘lodestar’ analysis is not ghenary method of calculating
awards of attorney’'s fees under the Social Secwkdy/); Kifafi v. Hilton Hotels Retirement
Plan, 2013 WL 6053754, at *10 (D.D.C. Nov. 18, 2013Jt¢ D.C. Circuit does not require
district courts to conduct a lodestar cross-cheekjainst attorneys’ fees requested as a
percentage of the common fund).
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Under the reasonableness test, “[i]f the attorreyeisponsible for delay,” or if the
contingency fee would result in a “windfall[]” fazounsel, then a reduction in the contingency
fee may be appropriateGisbrecht 535 U.S. at 808. Though there is no “one conposi
comprehensive list of factors” for determining tleasonableness of a contingency fee, there are
two general propositions courts follow in Sociac&ety cases: “(1) the authority to determine
which contingency fees are ‘reasonable’ is vestethe discretion of the district court; and (2)
the district court’s discretion is to be guided ting facts of each particular caseBuljina v.
Astrue 828 F. Supp. 2d 109, 114 (D.D.C. 2011). Outsidthe Social Security benefits context,
this Court has identified seven factors for evahgathe reasonableness of requested attorneys’
fees:

(1) the size of the fund created and the numbepevfons benefitted; (2) the

presence or absence of substantial objectionsdsg ahembers to the settlement

terms and/or fees requested by counsel; (3) thk akd efficiency of the

attorneys involved; (4) the complexity and duratafrthe litigation; (5) the risk

of nonpayment; (6) the amount of time devoted ®dase by class counsel; and

(7) the award in similar cases.

Radosti v. Envision Emi, LLG60 F. Supp. 2d 73, 78 (D.D.C. 2011) (cititdghen v. Chilcoit
522 F. Supp. 2d 105, 122 (D.D.C. 2007) (in turmgiin re Lorazepam & Clorazepate Antitrust
Litig., 2003 WL 22037741, at *8 (D.D.C. June 16, 20Q3)jpmbley v. Nat'l City Bankd26 F.
Supp. 2d 179, 204 (D.D.C. 2011) (citihgre Lorazepam2003 WL 22037741, at *8). Under all

of these factors, Class Counsel’s requested afterfee is reasonable.

Il. THE COURT SHOULD AWARD CLASS COUNSEL’S REQUEST FOR
A TWENTY-FIVE PERCENT CONTINGENCY FEE

As noted above, the Court will ‘look]] first to theontingent-fee agreement” between
Plaintiff and Class Counsel before proceeding lith reasonableness inquiryGreenbergat
*11. In this case, Class Counsel entered into rtimgency fee agreement with the named

Plaintiff, Ephraim Greenberg, which provided, iferant part:
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In the event of a favorable determination, Kelleyy® will attempt to
receive the greater of the following from the Gawaent:

1. 25% (twenty-five percent) of your and/or thass' past-due benefits
resulting from the Matter, or

2. Such amount as Kelley Drye is able to obtairspant to the Equal
Access to Justice Act (EAJA)...

Exhibit B at 5 Thus, the Court begins with the 25% attorneys’ fieovision in the retainer
agreement, and tests it for reasonableness. Ass$ied below, a 25% fee award is reasonable
here.

A. The Size of the Fund Created and Number of PersorBenefitted
Weigh In Favor of A 25% Attorneys’ Fee Award

The result achieved by counsel is an importantofatd consider when determining the
reasonableness of a fee awarSeeHensley v. Eckhart461 U.S. 424, 436 (1983) (“the most
critical factor is the degree of success obtainedtgre, the size of the “fund” createade( as
much as approximately $22 million in past-due bislefind the number of persons benefitted
(i.e., approximately 1,100 Class Members, if not mdmgethe Settlement Agreement weighs in
favor of awarding Class Counsel a 25% attorneys'af@ard.

Under this factor, “[c]ourts have regarded excemldoenefits to a large class as grounds
for a higher fee award.In re Baan Co. Securities Litig288 F. Supp. 2d 14, 17 (D.D.C. 2003)
(finding that a “$32.5 million settlement fund repents a substantial recovery for [the
approximately 17,500] Class members”) (quotimgre Vitamins Antitrust Litig 2001 WL
34312839, at *11 (D.D.C. July 16, 2001)). Radostj for instance, the Court approved an
attorneys’ fee award of approximately 33% wherdaascof 3446 benefitted from a settlement
fund with a total value of $4,307,500 in vouchdrs.(resulting in an award of vouchers worth

approximately $1,250 per class member), finding tilae agreement reached by the parties

1 Although the contingency agreement contemplabedpossibility of EAJA fees, EAJA

fees are not part of the Parties’ Settlement AgesgnSeefurther discussion at note lifra.
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provides substantial benefits to the members ofdhes due to the amount of funds made
available for the vouchers.” 760 F. Supp. 2d at 78 Trombley the Court approved an
attorneys’ fee award of 25% of a settlement fundtiv&12 million, approximately $8,407,000
of which would be divided up among 187,679 classntvers. 826 F. Supp. 2d at 204. That is,
the Trombleysettlement resulted in approximately $44.79 pasimember. [Kifafi v. Hilton
Hotels Retirement Plarthe Court found that the substantial size of fined (approximately
$140 million) and the number of persons benefitgabroximately 23,000) k€., approximately
$6,087 per class member — “weigh[ed] in favor af tequested fee” of 15% of the common
fund, or approximately $21 million. 2013 WL 60537%t *7 (D.D.C. 2013}

Here, although the Parties do not know either thal fsize of the Class, nor the total
amount of past-due benefits to be recovered asudt ref the settlement of this case, SSA has
estimated that there are approximately 1,100 peaplee Class, and that there is approximately
$22 million potentially to be recovered by the GlasseeExhibit C. Thus, assuming SSA’s
estimates are correct, Class Counsel will recowaghly $20,000 in past-due benefits for each
Class member — a per-person sum significantly higien those obtained by class counséhin
re Baan Co. Securities Litig., Radgsirombley or Kifafi.

Finally, a 25% fee award is especially appropriatthis case because Class Counsel has
obtained equitable relief for the Class Membersidetof their past-due benefits. Specifically,
according to the terms of the Settlement Agreemi@etendants “shall rescind the practice of

applying WEP to NIl Old Age Benefits, and accordyngease all collection efforts on

12 As theKifafi court noted, an attorneys’ fee award of less 2@%b is more common in

“mega-fund” cases, 2013 WL 6053754, at *4de-, those involving a common fund over $100
million. 1d., at *9 (citingIn re Vitamins Antitrust Litig 2001 WL 34312839, at *6 (D.D.C. July
16, 2001)). When the total award is smaller —tas here — “[a]Jwards of between twenty and
thirty percent of the common fund have been deemeasbnable in this Circuit.Td. at *4.
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Overpayments, and no longer reduce Social Secié@irement or Disability Benefits on
account of a person’s receipt of NIl Old Age Betsefi Settlement Agreement, Section IlI, §
3.1. That is, in addition to re-calculating thecamt of past-due benefits as a result of SSA’s
misapplication of the WEP, SSA will also cease @ppibn of the WEP to any of the Class’
OASDI retirement benefits on going forwardbasis. This prospective relief will result in a
substantial monetary gain for the Class Memberslughng dependents and others who will
receive relief as a result of this case), from Wwhio attorneys’ fees will be deducted. Such
additional equitable relief weights in favor of theasonableness of the requested feSse
Radostj 760 F. Supp. 2d at 78 (reasonableness of 33%weed was “bolstered by the fact that
Class Counsel also obtained equitable relief ifdahe of thecy presfund.”).

B. Class Counsel's Skill and Efficiency In Litigatingthis Case
Weigh In Favor of A 25% Attorneys’ Fee Award

Class Counsel’s skill and efficiency in bringingsthase to settlement also weigh in favor
of granting the attorneys’ fees requested heré&inst, Class Counsel have extensive experience
handling complex civil actions such as this. Ascdssed in the Declaration of Ira T. Kasdan
submitted in support of Plaintiffs’ motion for cta<ertification (Dkt. 13-4) (“First Kasdan
Decl.”):

Mr. Wilson, Ms. Johnson, and | have focused oupeesve practices of law in

the area of civil litigation. Furthermore, the budk the litigations that we have

handled have been complex. Put another way, thee tbf us, combined, have

over fifty years of civil litigation experience,dluding substantial experience in
handling complex civil litigations.

First Kasdan Decl. § 40. Furthermore, both leadnsel Mr. Kasdan and co-counsel Joseph
Wilson have meaningful experience litigating classions. Id.  41. In its August 8, 2014

Opinion, the Court noted that Kelley Drye couldiffia and adequately represent the class”
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based on the firm’'s “ample experience” in this avdsen it appointed Kelley Drye as Class
Counsel. SeeGreenbergat *5.

Under similar circumstances, courts have foundawof of the requested attorneys’ fees.
See, e.g Radost] 760 F. Supp. 2d at 78 (“Class Counsel have si@mf experience in
consumer class action litigation, and the Courddithat they performed their duties ably and
efficiently”); Cohen 522 F. Supp. 2d at 122 (“Class Counsel are expeed litigators who have
served as lead or co-counsel in numerous compléikrest class actions and other actions
benefitting consumers”)frombley 826 F. Supp. 2d at 204-05 (“As to the skill afficency of
the attorneys involved and the complexity and donaof litigation, the Court has previously
noted that class counsel is experienced in litigaéind resolving complex cases, including other
class actions against banks involving their ovdtde policies . . . Hence, this factor weighs in
support of an attorneys’ fee award of $3 million.”)

Second, Class Counsel have experience handlingpeéafic subject matter in this case,
as Kelley Drye — and Mr. Kasdan specifically, aadlecounsel — represented the plaintiff in
Berger v. Barnhart1:04-cv-00431-RMU (D.D.C. 2004), successfully lidaging the same SSA
policy as is at issue in this case. First KasdaglD 36. See alsdGreenbergat *6. (“Kelley
Drye has a significant history of investigating ttlaims in this action and handling similar
matters. Indeed, Ira Kasdan of Kelley Drye represgrithe plaintiff in theBerger litigation,
where he challenged the same SSA policy at isstee”he Payment of attorneys’ fees in the
requested amount fairly compensates Class Couoséhéir initiative in challenging the SSA
policy at issue and in developing the expertiseepyesent affected Class Members. Simply put,
Class Counsel's prior work more than a decade agodcessfully resolving the same claim for

an individual plaintiff served as the impetus behihis class action lawsuit, and Class Counsel
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have been able to achieve significant benefitsthar Class based on their knowledge and
expertise with the applicable law. Without thidoetf by Class Counsel, Class Members who
will benefit from the Settlement Agreement may otfiee never have seen any recovery.

Third, Class Counsel efficiently brought this reatto a favorable settlement for Class
Members, obtaining Defendants’ agreement to seidecase in a little over four months after
filing the Complaint. $eeDkt. 11 at 2) (“Defendants now agree with Plafstiposition as set
out in the Complaint that SSA should not applyWWeP to a beneficiary who receives a NIl Old
Age pension. Consequently . . . the parties wilviweork toward drafting and filing a stipulated
class settlement agreement.”). Class Counsel lsdse worked efficiently with Defendants’
counsel to agree on various components of theeBettit Agreement, and consistently have
pushed for an efficient resolution of outstandiagues between the PartieSee, e.g Dkt. 26
(Class Counsel sought “the Court’s guidance to enslat submission of all the documents
necessary for the Court to preliminarily approve settlement be completed as expeditiously as
reasonably possible”); Dkt. 34 (“Class Counsel wslthat Defendants were able to speed up
addressing the open issues — particularly, obtgifid®J’s approval for the draft Settlement
Agreement — though Class Counsel recognizes thatewbr ‘fault’ is involved is not
attributable to Defendants’ counsel.”). Withindatively short twelve-month period since the
Parties notified the Court of their agreement titles¢his casei(e., since April 2014), the Parties
negotiated, drafted, revised and finalized theitttem Settlement Agreement, including all the
necessary components thereefg(, the Instructions regarding how SSA will procesassI
members’ claims; long-form and short-form Notices Glass members; opt-out forms; and
settlement claim review request forms). Thus, €@sunsel’'s skill and efficiency weighs in

favor of awarding the fee requeste8eelrombley 826 F. Supp. 2d at 204-05.
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C. The Complexity and Duration of this Action
Weigh In Favor of the Requested Attorneys’ Fee Awat

The complexity and duration of this case also waiglfiavor of a 25% attorneys’ fee
award in this case. [frombley this Court approved an attorneys’ fee award ofriiion (or
25% of the overall settlement fund) where, “[a]ltiyp the duration of litigation was relatively
short (there were no dispositive motions filed)e tiksues to be resolved in this case were
complex” because “the settlement was obtainedHen face of substantial defenses.” 826 F.
Supp. 2d at 205 (citation omitted). Radostj the court held: “Class Counsel was able to
negotiate the settlement in a relatively short amoof time. ‘While there was no lengthy
litigation, counsel should not be penalized foriaeimg an effective and efficient settlement.”
760 F. Supp. 2d at 78 (quotihgre Vitaming 2001 WL 34312839, at *11).

“Many social security cases present difficult, céempissues . . ..”Johnson v. Astrye
2013 WL 1302243, at *2 (D.S.C. Mar. 29, 2013). Tnesent case is no exception. First, the
case involved an analysis of a foreign benefiteaays{.e., Israel's NIl Old Age benefits system)
and its application to the WEP law and regulaticarsg a direct challenge to SSA’s internal
policies; thus, this is not, for example, a “sthaifprward social security disability case that did
not involve particularly difficult or complex isssi€ Hyatt v. Barnhart 315 F. 3d 239, 251 (4th
Cir. 2002) (citation omitted). Class Counsel natagl these issues to arrive at a Settlement
Agreement that establishes binding precedent peguSSA from applying the WEP to NIl
Old Age benefits going forward. Second, the clastson nature of this case renders it even
more complex than a typical individual Social Ségutase, because Class Members consist of
individuals at various stages of administrative esdp (or lack thereof), who have had the WEP
applied to their OASDI benefits for varying amoupofstime and who are due various sums of

past-due benefitsCf. Radosti 760 F. Supp. 2d at 78 (“The Court also notes tthiatcase has
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been fairly complex since its inception, involvingultiple actions with a variety of differently-
situated plaintiffs, raising difficult choice-ofiaquestions and threatening the viability of class
certification.”).

Indeed, Class Counsel achieved an extremely fal@sattlement for Class Members in
the face of substantial potential defenses fromebddints. In particular, Defendants had two
strong defenses that potentially could have ledismissal of the Complaint, let alone weighed
against the certification of a class action heFérst, there was an exhaustion of remedies issue
with regard to those claimants (including Mr. Greerg) who had not pursued their full
administrative remedies at the agency level,(a request for reconsideration of their benefits
determination, and an appeal to the SSA Appealsn€ibéfrom a denial of their request for
reconsideration). Second, there was a statutendftions issue with respect to those potential
class claimants who failed to challenge the apptinaof WEP within sixty (60) days. Class
Counsel's ability to obtain agreement from SSA @t moving for a dismissaf and then on
certifying this case as a class action despite S@Aatential defenses, resulted in a much more
effective and efficient outcome for individual cdasiembers, who otherwise would have had to
each pursue past-due benefits on their own (witierg@lly varying outcomes). Accordingly,

this factor weighs in favor of the attorneys’ feeaad requested.

13 Class Counsel drafted the Complaint in anticipatbf Defendants’ potential dismissal

arguments, and included legal arguments and aiigtias though the pleading was a motion for
summary judgment, as to why the case should ndadidraissed. See, e.g Compl. 1 83-91
(discussing why the Court should waive the exhanstif administrative remedies requirement,
and the requirement that an SSA claimant must apytan 60 days of a final determination by
the agency).
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D. Class Counsel's Considerable Risk of Nonpayment ifihis Case
Weighs In Favor of A 25% Attorneys’ Fee Award

Class Counsel's risk of nonpayment in this case sigrsificant, and weighs in favor of a
25% attorneys’ fee award. Class Counsel undertbigkaction on a wholly contingent basis,
assuming significant risk with the possibility af necovery whatsoever.

This Court consistently has relied on the existeot@ contingency fee agreement to
establish that class counsel risked nonpaymentgiven case. Irombley for instance, the
Court found that the risk of non-payment weighedawvor of a 25% attorneys’ fee where “Class
counsel have been litigating this case on a coetiag fee basis, and have not yet received any
fees or payment for litigating this action . . .]fWeover, the chance of recovery was by no
means assured given the risks . . . includingikeditiood of appeal, the difficulty in ascertaining
and quantifying damages, and the substantive dedepsssessed by the defendants to the
charges lodged against them.” 826 F. Supp. 280%t 3ee alsdRadosti 760 F. Supp. 2d at 78
(“The Court also finds that Class Counsel facedyaifgcant risk of nonpayment, having taken
the case on a contingency basis and expendingfisanti resources on investigation before
negotiating the settlement.”Lohen 522 F. Supp. 2d at 123 (“As to the risk of noyspant,
Class Counsel handled this case on a purely cantinasis . . . Moreover, in light of the
substantial defenses raised by Defendants, ‘[ifleaf nonpayment through either an award of
summary judgment or loss at trial was significantl aeal in this case™) (citation omitted);
Kifafi, 2013 WL 6053754, at *9 (“The risk of nonpaymentthis litigation was high. Class
Counsel agreed to represent Mr. Kifafi and thesctasa contingency fee basis.”).

Just as in the cases cited above, Class Counskl ttoe class action case on a
contingency fee basis, risking the chance thatthenevent of an unfavorable decision from this

Court — Class Counsel would receive no compensdtortheir work at all. Moreover, the
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chance of receiving no payment at all was very aeéthe time Class Counsel agreed to represent
Mr. Greenberg and the Class in this action.

First, as discussed aboweepp. 23-24supra there was no guarantee that Class Counsel
would succeed in certifying the Settlement ClaSge Radosti760 F. Supp. 2d at 78 (finding
that this factor weighed in favor of attorneys’ feguested in the amount of approximately 33%
of common fund where “Class Counsel's recovery Wasatened by significant obstacles to
class certification.”).

Second, Class Counsel had no guarantee of succesbeomerits at the time the
Complaint was filed. Although Class Counsel hadmayear-old decision from the SSA Appeals
Council holding that the WEP should not apply td Qld Age benefitsseeCompl. § 35 (citing
Sep. 3, 2004 SSA Appeals Council Decision, Attaatin®eto Complaint), Class Counsel had no
other federal court decision supporting their iptetation of the WEP’s application to NIl Old
Age benefits. Indeed, there is scant — if any seclaw interpreting the WEP regulation’s
applicable languagea.¢., “monthly pension(s) . . . based in whole or mawtyour earnings in
employment”). See20 C.F.R. 8§ 404.213(a)(3). Nor were Class Couas@re of any other class
action successfully challenging application of iMEP. Cf. Kifafi, 2013 WL 6053754, at *9
("“When Class Counsel took the case, no other ssftdeslass actions had been brought over
vesting and backloading violations . . ..”). Th@ass Counsel were left to challenge SSA’s
interpretation of its own regulation without anyntwlling federal court authority on which to
rely. Additionally, there certainly was no guamstthat the government would, or was even
required to, fulfill its written promise to rectithe situation after thBergercase.

The Court recognized Class Counsel's significask i its August 8, 2014 Opinion:

‘[W]hen Plaintiff filed suit, it was not a foregoneonclusion that SSA would agree to a
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settlement. Indeed, SSA previously stated thaad acted erroneously and would recalculate
the amount of any past-due benefits accordinglydiminot change its policy, thereby requiring
the instant lawsuit.”"Greenbergat *11. Moreover, even after SSA agreed to deseént, Class
Counsel's risk remained as approval from the Depant of Justice was uncertairSee id
(acknowledging that “there are various potentialies ‘that may prevent a settlement, including
the Justice Department’s failure to approve thdeseéent terms, or even a change in the law”)
(quoting Plaintiffs’ Reply in Support of Plaintif’Motion for Determination of Attorneys’ Fees
[Dkt. 18] at 4). The Court further stated thaif‘fhe Court is ultimately persuaded that the risk
of loss to Plaintiff's counsel was not substanttaiay reduce the fee award accordingly,” citing
a string of cases in which courts decreased theestgd attorneys’ fee because the contingency
fee agreement was not signed until after a faveredgult was evideniGreenbergat *12.

Here, by contrast, Class Counsel signed the catityy fee agreement with Mr.
Greenbergafter SSA, through Ms. Weisbaum: (a) repeatedly rejeckdd Greenberg’s
arguments against applying the WEP to NIl Old Agaddits (.e., the same arguments Class
Counsel set forth in the ComplainggeCompl. §§ 50, 54-56; asserted that Mr. Greenbexrg w
entitled to disagree with the law, but that SSA Viegsplying the law correctly,id. § 56; and (c)
disclosed a written, internal SSA policy that speally instructed SSA to apply the WEP to NIl
Old Age benefits. Id. §f 54-55. Moreover, Class Counsel was awarethattime the
contingency agreement was executed, that numerolass CMembers had attempted
unsuccessfully to challenge SSA’s policy at the iadstrative level. SeeKasdan Decl. 1 7-9.
Even after the Complaint was filed, it took abautirf months before Defendants agreed that their
policy of applying the WEP to NIl Old Age benefitas incorrect.SeeApr. 2, 2014 Joint Status

Report (Dkt. 11) (“The parties are now pleaseddport a partial resolution of the merits as
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Defendants now agree with Plaintiffs’ position & gut in the Complaint that SSA should not
apply the WEP to a beneficiary who receives a Ndl &ge pension.”).

Absent class certification or success on the meCiksss Counsel stood a significant risk
of nonpayment. This risk existed at the time Cl@sainsel entered into a contingency fee
agreement with Mr. Greenberg, at the time ClassnSelufiled the Complaint and even after
Defendants initially agreed to a settlemei@eeGreenbergat *11 (“The Court disagrees that
‘[t]he settlement of this action removes any litiga risk.”) (quotation omitted). Accordingly,
this factor weighs in favor of the attorneys’ feequested herein.

E. The Amount of Time Devoted to the Case by Class Cosel
Weighs in Favor of a 25% Attorneys’ Fee Award

The amount of time spent by Class Counsel on ths® aveighs in favor of granting a
25% attorneys’ fee award. Tirombley this Court found that plaintiff's counsel’s exultare of
over 1,000 hours on the case, which included “meseato [the defendant] and its practices;
analyses of potential damages; engaging in formaliaformal discovery; the filing of the class
action complaint; settlement negotiations; the psscof obtaining preliminary approval of the
proposed settlement, including responding to olgjastand revising the settlement agreement,”
weighed in favor of the requested 25% attorneye’ dgvard. 826 F. Supp. 2d at 206. The
TrombleyCourt so held even though “the duration of litigatwas relatively short (there were
no dispositive motions filed),id. at 205, because — as notedRiadostj “counsel should not be
penalized for achieving an effective and efficisattlement.” See Radostif60 F. Supp. 2d at
78.

Here, Class Counsel, as of April 27, 2015, haventspger 1600 hours on this matter,
time which includes, but is not limited to, resdmng and investigating Plaintiff's claims;

drafting and filing the Complaint; negotiating witDefendants’ counsel (in person, by
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teleconference, and by email); drafting the MotionCertify the Class; drafting Plaintiff's
Motion for Attorneys’ Fees and the Reply in suppthereof, negotiating and preparing
numerous drafts of the Settlement Agreement; eddimd reviewing comments by Defendants”
counsel on the Settlement Agreement; and draftatigig exhibits to the Settlement Agreement
such as the short and long-form Notices to the Cembers, Opt-Out forms, etc. Kasdan
Decl. § 22. Class Counsel have expended signifitae and resources investigating, litigating
and negotiating the claims in this case, but morportantly, Class Counsel have obtained an
extremely favorable settlement in a relatively shamount of time. Both the amount of time
spent by Class Counsel on this case, as well as dh#ity to efficiently resolve the claims
herein, weigh in favor of the requested fee.

F. A 25% Attorneys’ Fee Award Is In Line With Fee Awards in Similar Cases

“In ‘a majority of common fund class action[s],h[this Circuit,] attorneys’ fee ‘awards
fall between twenty and thirty percent’ of the fuhdn re Black Farmers Discrimination Litig
856 F. Supp. 2d 1, 39 (D.D.C. 2011) (quotitagredish Hosp. Corp. v. Shalalh F.3d 1261,
1272 (D.C. Cir. 1993)). As noted abogegnote 12, there is an exception for so-called “rnega
fund cases” -.e., those involving a common fund over $100 milliaee Kifafi, 2013 WL
6053754, at *9 — but that exception is inapplicatdee, where the total amount of funds to be
distributed to the Class Members is estimated tafgroximately $22 milliot? An award of

25% (and even higher, outside of the Social Secedntext®), is common in cases involving

14 Although attorneys’ fees in this case are beingrded pursuant to Section 406(b) rather

than the “common fund” theory, common fund casdkae instructive here because, as the
Court noted in its August 8 Opinion: “In [commamtl] cases, counsel's fees were not awarded
under a fee-shifting regime, but rather out of iiffs’ recovery, like 8 406(b).”"Greenbergat
*10, n.10.

15 Of course, in the Social Security context, atgs’ fees are capped at 25% by statute.

See42 U.S.C. § 406(b).
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multi-million dollar funds, both in this Circuit drelsewhere See, e.gRadostj 760 F. Supp. 2d
at 78 (approving attorneys’ fee award of approxetyaB83% from a settlement fund valued at
$4,307,500);Trombley 826 F. Supp. 2d at 204 (approving attorneys’ demard of 25% of a
settlement fund worth $12 million)n re Baan Co. Securities Litig288 F. Supp. 2d at 22
(approving attorneys’ fee award of 28% of a setdetmfund worth approximately $32.5
million); Sullivan v. DB Investments, lpc667 F. 3d 273, 329 (3d Cir 2011) (approving
attorneys’ fee award of 25% of $293 million prirgiigettlement fund)ycDonough v. Toys" R"
Us, Inc, 834 F. Supp. 2d 329, 340-41 (E.D. Pa. 2011)r(appg attorneys’ fee award of 33.3%
of $35 million settlement fund).See also Faught v. American Home Shield Gda68 F. 3d
1233, 1243 (11th Cir. 2011) (approving award of5$dillion fixed fee to plaintiffs’ counsel
from defendants, plus an award of 25% of the comfuad, even where value of common fund
was not yet known).

Moreover, outside of the class action context, touutinely award attorneys’ fees of
25% under 42 U.S.C. § 406(b) for representatiomaividuals in Social Security actionsSee,
e.g, Buljina, 828 F. Supp. 2d at 114-15 (approving 25% fee dawampast-due benefit amount,
or $21,609.25 in feesSmith v. Colvin 2014 WL 1413630, at *1 (N.D.N.Y. Apr. 11, 2014)
(approving 25% attorneys’ fee award of past-duefieamount, or $19,865.25 in fee§ordon
v. Astrue 2012 WL 3308891, at *1-2 (E.D. Cal. Aug. 13, 2p{&pproving 25% total attorneys’
fee award of past-due benefit amount, or $15,52m7@es);Kazanjian v. Astrue2011 WL
2847439, at *1, 3 (E.D.N.Y. July 15, 2011) (apprayi25% fee award of past-due benefit
amount, or $48,064.00 [less $3456.25 previousheived under the EAJA, for a total of

$44,607.75])'° In this case, where SSA estimates that thereappoximately 1,100 class

16 Plaintiffs have not applied for EAJA fees in thisse, namely in part because the Parties
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members, each due approximately $20,000 in pasbenefits'’ a 25% attorneys’ fee award to
Class Counsel representing approximately $5,008ach Class Member’s benefits falls well
within Section 406(b) precedefit.

Accordingly, this factor also weighs in favor ofaS$ Counsel's fee request.

G. Public Policy Considerations Weigh In Favor
of the Attorneys’ Fee Award Requested Here

Finally, public policy reasons support a 25% attysi fee award in this case.
Encouraging skilled and capable counsel to briggyrbbut advantageous class actions, such as
this one, benefits society in gener&eeln re M.D.C. Holdings Sec. Litigl990 WL 454747, at
*10 (S.D. Cal. Aug. 30, 1999) (“[W]ithout able laens handling these matters not only do some
of them go unprosecuted, but . . . you don't getttighest recovery.”).

Here, Class Counsel brought this case on behadf déss of retired, older individuals,
most of whom live abroad and have limited capaimtghallenge SSA'’s policies. Some of these
individuals tried, on their own and without any sess, to challenge SSA’s application of the
WEP to their OASDI benefits based solely on theaeipt of NIl Old Age benefits; other Class
Members likely are unaware that SSA has wrongfullihheld their OASDI benefits at all.

Through their efforts, Class Counsel obtained SS#jseement to pay back OASDI benefits

could not agree upon the amount of time that wdaddcompensable under EAJA. Class
Counsel believe that a 25% attorneys’ fee awaepmopriate and reasonable here, even without
EAJA fees that may be remitted to the Settlemeas€;Ifor the reasons discussed herein.

17 Of course, the amount of past-due benefits owe83®A to any particular class member

will vary. But because SSA is unable to verifygsely how many Class members there are, or
how much each of those individuals is due, untihnSf8tually begins processing claims, Class
Counsel must rely on these estimates for purpoisie @resent Application.

18 Accordingly, because a 25% attorneys’ fee awardClss Counsel would result in a

relatively modest award from eatfdividual Class member’s past-due benefits, there would not
be a “windfall’ to Class CounselSee Buljina828 F. Supp. 2d at 113 (quoti@isbrechf 553
U.S. at 807).
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wrongfully withheld to all Class Members. Perhapsre importantly, Class Counsel have
secured an agency-wide policy change that willd&%A’s WEP policy, as it applies to NIl Old
Age benefits, in line with federal statute and tagans — to the benefit of not only Class
Members (including their dependents, spouses,, diat)also tofuture generations of retirees.
Not only does this result serve an important puplaticy of ensuring that federal agencies’
practices and procedures comply with the law, batso ensures that future retirees — many of
whom are on a limited income and depend heavilyh@ir OASDI benefits — will receive the
full amount of OASDI benefits to which they are entlitlelThus, the public policy considerations
served by this lawsuit weigh in favor of awardinfa€s Counsel the attorneys’ fees requested
herein.

CONCLUSION

For all the reasons set forth above, undersignaedss respectfully request that the
Court grant this Motion and award twenty five petc€25%) of each payment of past-due
benefits made by SSA as a result of this casetasays’ fees.

RESERVATION OF RIGHTS

Class Members have until June 22, 2015 to filecilnas to the fees applied for by Class
Counsel. SeeSettlement Agreement at Section Ill, § 7.4 anddatiled Notice of Proposed
Class Action Settlement, located at

http://www.ssa.gov/greenberg/Greenberg Final Ded&@20Notice%200f%20Proposed%20Cla

ss%20Action%20Settlement.pdat 6. They also have the right to appear aFtimess

Hearing for that purpose. To the extent thereaaseobjections to this Fee Application by Class
members or Defendants, and/or to the extent thatt@as questions or concerns about this Fee
Application in advance of the Fairness Hearing s€l@ounsel reserve the right to respond in

writing as appropriate and/or to present argumetiteaFairness Hearing.
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Dated: April 27, 2015

Respectfully submitted,

/s/ Ira. T. Kasdan
Ira T. Kasdan, Esq. (D.C. Bar # 292474)
Joseph D. Wilson, Esg. (D.C. Bar # 466652)
Elizabeth C. Johnson (D.C. Bar # 987429)
KELLEY DRYE & WARREN LLP
3050 K Street, N.W., Suite 400
Washington, D.C. 20007
(202) 342-8400 (phone)
(202) 342-8451 (facsimile)
Email: ikasdan@kelleydrye.com
wilson@kelleydrye.com
ejohnson@kelleydrye.com

Counsel for Plaintiff
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CERTIFICATE OF SERVICE

| hereby certify that, on the 27tay of April, 2015, | caused the foregoing, and all
attachments thereto, to be electronically filechgghe Court’'s CM/ECF system, which will then
send a notification of such filing (NEF), to thdléaving counsel for Defendants:

FRED E. HAYNES (DC Bar #165654)
Assistant United States Attorney
555 Fourth Street, N.W., Room E-4110
Washington, D.C. 20530

(202) 252.2550

Counsel for Defendants

/s/ Ira T. Kasdan
Ira T. Kasdan, Esq. (D.C. Bar # 292474)
KELLEY DRYE & WARREN LLP
3050 K Street, N.W., Suite 400
Washington, D.C. 20007
(202) 342-8400 (phone)
(202) 342-8451 (facsimile)
Email: ikasdan@kelleydrye.com

Counsel for Plaintiff
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EXHIBIT A

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

EPHRAIM GREENBERG, individually on
behalf of himsalf, and on behalf of all others
similarly situated,

Plaintiff,

- Versus -
Case 1:13-cv-01837-RMC
CAROLYN W. COLVIN, in her official
capacity as Acting Commissioner of the
Social Security Administration, and

THE SOCIAL SECURITY
ADMINISTRATION,

Defendants.

DECLARATION OF IRA T. KASDAN IN SUPPORT
OF PLAINTIFES’ APPLICATION FOR ATTORNEYS' FEES UNDE R 42 U.S.C. 8§ 406(b)

I, Ira T. Kasdan, declare under penalty of perpsyollows:

1. | am a member of the bar of the District of ColuanAnd a member of the firm of
Kelley Drye & Warren LLP (“Kelley Drye”), appointeds Class Counsel for plaintiffs in the
above-captioned action (“Plaintiffs” or “Class Meenb"). Kelley Drye’s offices are located at
3050 K Street NW, Suite 400, Washington, D.C. 20007

2. | make this declaration based on my personal krayde | submit this
declaration in support of Class Counsel's Applmatior Attorneys’ Fees under 42 U.S.C. §
406(b) (the “Application”).

3. The Application seeks compensation for Class Cdungee amount twenty-five
percent (25%) of each payment of past-due benafiide by the Social Security Administration

as a result of this class action case and arisutgob the settlement between Plaintiffs and
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Defendants Carolyn Colvin, in her official capactg Acting Commissioner of the Social
Security Administration, and the Social Securitynfidistration (collectively, “Defendants” or
“SSA”). Through the Application, Class Counselkseeasonable attorneys’ fees for the time
expended investigating and prosecuting the clammthis action, as well as for the favorable
result achieved.

4, In short, Class Counsel have demonstrated a stomgnitment and devoted the
necessary resources to effectively litigate thisecaClass Counsel remain committed to doing
what is necessary to implement the Settlement Agee¢ reached with SSA and expect to
commit additional time and resources as the mptteeeds to final approval.

Class Counsel's Investigation and Prosecution of th Case.

5. The law firm of Kelley Drye — and |, specifically previously served as counsel
to Jerome Berger, who brought suit in this Coud rase captioneBerger v. Barnhart, Civ No.
04-0431 (D.D.C. 2004). In tHBerger matter, the Plaintiff claimed that SSA impropeajyplied
the Windfall Elimination Provision (“WEP”) to his I® Age, Survivors, and/or Disability
Insurance (“OASDI”) benefits payments based onrkeipt of Old Age benefits from the
National Insurance Institute of Israel (“NII”). #&fr SSA requested — and the Court agreed to — a
remand to the agency, the SSA Appeals Council awted that NIl Old Age benefits did not
trigger the WEP.

6. | am aware that in 2005, Martin H. Gerry, Deputyn@oissioner for Disability
and Income Stability Programs for SSA, wrote aeletio Mr. Mordechai Biser, Associate
General Counsel for Agudath Israel of America, imicka Mr. Gerry re-affirmed that the WEP
should not apply to NIl Old Age benefits, addin/Ve agree that other beneficiaries who are

also receiving the NIl pension may have had the V@EBneously applied and that we should
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recalculate the current benefit amounts of all sheheficiaries and pay any back benefits due.
We have begun the process of identifying such pesrgoour files, and we will take appropriate
actions to correct any misapplication of the WEP.”

7. Throughout the past few years however, and thr&@jt8, | was contacted by a
number of SSA beneficiaries who informed me thaf $&s continuing to apply the WEP to
their OASDI benefits because of their receipt off Klld Age benefits. Many of these
individuals had tried to administratively appealA&Sapplication of the WEP to their OASDI
benefits, but were not successful in doing so.

8. In or about May 2013, | received an inquiry fromiaaily member of an SSA
beneficiary regarding SSA’s continued practice gblging the WEP to OASDI benefits due to
the beneficiary’s receipt of NIl Old Age benefitds a consequence, my colleagues and | began
anew to research the law and regulations relabnipeé WEP; the NIl Old Age benefit system;
and SSA'’s historical application of the WEP.

9. One of the individuals who contacted me was Mr.rAph Greenberg, the named
plaintiff in this class action. Through Mr. Green@’'s correspondence with SSA, | learned that
SSA had implemented a written, internal policyregting NIl Old Age benefits as a “two-tiered
pension” that were (at least partially) subjectite WEP.

10.  On or about October 28, 2013, Kelley Drye signezbatingency fee agreement
with Mr. Greenberg in which Kelley Drye agreed tepresent Mr. Greenberg in an
administrative appeal of SSA’s determination thet WEP applied to his OASDI benefits (to
preserve his individual rights), as well as in pinesent class action suit before this Court.

11. Beginning in October 2013, Class Counsel researthedGreenberg’s claims,

prepared an administrative appeal of SSA’s redoctid Mr. Greenberg's benefits, and
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communicated with SSA on behalf of Mr. Greenbergam attempt to resolve his claim.
Although there were no legal decisions directlypmint (other than the SSA Appeals Council
decision in theBerger case), we believed we had strong arguments asyothe WEP should
not apply to Old Age benefits from NiII.

12. Leading up to Class Counsel's filing of the CompiaClass Counsel, including
in-house economists, spent over 260 hours in resisgr NIl Old Age benefits, examining the
possibility of bringing the class action, reseanghiMr. Greenberg’s claims, researching the
possible defenses and procedural bars that SSA caisk against Mr. Greenberg, preparing an
administrative appeal of SSA’s reduction of Mr. @rberg’s benefits and communicating with
SSA on behalf of Mr. Greenberg in an attempt toolks his claims administratively.
Consequently, Class Counsel prepared the Clas®A&@pbmplaint filed in this case, which
included researching and projecting the total nunatbaffected Class Members, examining the
complex provisions relating to the payment of bésefinder the Social Security Act, and
developing legal arguments and citations to corviDefendants (as in a motion for summary
judgment), on the face of the Complaint, that aiomoto dismiss would be fruitless.

13. As part of Class Counsel's due diligence in inggging the possibility of
bringing this matter as a class action, | traveétedsrael in November 2013 and met with other
potential Class Members. | met personally withragpnately one dozen persons in Israel who
have claims against SSA similar to Mr. Greenbeatpsms. During this meeting, | heard about
Defendants’ practice of misapplying the WEP to wthe individuals’ OASDI benefits based
on their receipt of NIl Old Age benefits, and beéfthe individuals on the class action case. |
also collected and reviewed documentation from mahyhese individuals regarding their

individual claims against SSA.
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14. In addition to the in-person meetings in Israel, eglleagues and | have
communicated by telephone and email — both prigheéofiling of the Complaint and since that
time — with numerous potential Class Members wiso aéceived a reduction in their NIl Old
Age Benefits based on SSA’s misapplication of WEPhese persons have contacted us to seek
advice regarding their individual claims, discube status of this case, and inquire as to the
terms of the Settlement Agreement. We have rekedrand answered these inquiries as we
have received them, which has taken additional aime resources apart from the time spent on
the lawsuit and Settlement Agreement negotiatibemselves.

15.  Shortly after filing the Class Action Complaint,datbased on the information
received from Class Members relating to the allegegshpplication of the WEP, Class Counsel
entered into settlement negotiations with Defenslaithese negotiations included the merits of
the case and whether SSA would consent to Planpifbceeding as a class action or would
move to dismiss the action. Class Counsel alsagad) in informal discovery with SSA and
others, with which SSA cooperated.

16. The negotiations surrounding the ultimate Settldam&greement took several
months, and the parties requested several exten&ofiling the Settlement Agreement in order
to resolve various outstanding issues.

17. In negotiating these final outstanding issues m dnaft Settlement Agreement,
Class Counsel engaged in numerous communicatiotis Defendants, including by written
letters, e-mail, telephone conversations, and rapéteonfers. Throughout these arms-length
negotiations, Defendants’ counsel worked profesdigrand cooperatively with Class Counsel,

while zealously advocating for SSA’s position.
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The Settlement Agreement

18. Class Counsel's extensive negotiations with Defatwlaculminated in the
execution of a Settlement Agreement on March 30520hich was preliminarily approved by
the Court on April 8, 2015.

19. The Settlement Agreement provides the followingngigant benefits to Class
Members: (1) a substantial monetary benefit of axipnately $22 million (or, about $20,000
each for an estimated 1,100 Class Members) bas&b5ars good faith estimate, as represented
to Class Counsel and to the Court, for the totakohbursements of all overpayments assessed
since September 3, 2004 through application oM and (2) a commitment by the agency to
rescind the practice of applying WEP to NII Old ABenefits in the future — a practice that will
enhance Class Members’ future OASDI benefits paysien

20. The Settlement Agreement mandates that Class CloandeDefendants shall
work together to identify all potential Class Memjeand that Class Counsel specifically will
contact organizations such as Agudath Israel of haaeand the Association of Americans and
Canadians in Israel to request that each entitijyynitd membership of the lawsuit, the relevant
website, and the toll-free phone number. We grdie that these efforts will require Class
Counsel to expend significant additional time agsburces on this case.

21. In addition to the notice program established byrSSass Counsel will continue
to field inquiries from Class Members and poterfiidss Members regarding the settlement.

22.  As of April 27, 2015 Class Counsel have spent &&50 hours on this matter,
time which includes, but is not limited to, resdmng and investigating Plaintiff's claims;
drafting and filing the Complaint; negotiating witbefendants’ counsel (in person, by
teleconference, and by email); drafting the MotionCertify the Class; drafting Plaintiff's

Motion for Attorneys’ Fees and the Reply in supptmereof, negotiating and preparing

6
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numerous drafts of the Settlement Agreement; egdimd reviewing comments by Defendants”
counsel on the Settlement Agreement; and draftitityig exhibits to the Settlement Agreement
such as the short and long-form Notices to the<lésmbers, Opt-Out forms, etc.

23. Class Counsel do not seek an expenses award étribisalthough Class Counsel
have incurred a number of expenses in pursuinglitigation. These expenses have included
costs for, among other things: travel, electromsearch and long-distance telephone calls. In
addition, and even though not required by the &atht Agreement, Class Counsel will be
placing an ad in several English-language Israelivapapers to publicize the Settlement
Agreement. Class Counsel have shared the draffteoad with Defendants’ counsel, who have

agreed with its contents. Class Counsel resetseght to request expenses at a later time.

| declare under penalty of perjury that the foregas true and correct.

Executed April 27, 2015 at Washington, DistrictGuflumbia.

/s Ira T. Kasdan
Ira T. Kasdan
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. e B (202) 342-8400

IRA T. KASDAN

BRUSBBELS, BELOIUM
DIRECT LINE: (202) 342.-80864

EMAIL: |kasdan@hkelloydrye.com
AFFILIATE OFFICES

MUMBAL. INDIA EXHIBIT B

October 28, 2013

Via Email (PDF)

Rabbi Ephraim Greenberg -
12 Arielli St., Apt. 2 )
Beitar Illit, Israel 90500

Re:  Engagement Letter Agreement
Dear Rabbi Greenberg:

We are very pleased that you have agreed to have Kelley Drye & Warren LLP (“Kelley
Drye”; “we”; “our”; etc.) serve as your legal counsel to represent. you as a named plaintiff in a
class action lawsuit against the Social Security Administration (“SSA”) in federal district court.
Consistent with the rules.of professional responsibility that govern all attorneys, it is our firm’s
practice to advise clients in writing of the terms and conditions under which we undertake a
representation.

Scope of Representation. You have engaged us to represent you in connection with a
class action lawsuit against the SSA on behalf of U.S. citizens Israeli residents who have had the
Windfall Elimination Provision improperly applied to reduce their SSA retirement benefits (the
“Matter”). ' This letter and the enclosed Terms and Conditions apply to our representation of
you in the Matter, and will also apply to any additional legal services that we agree to provide in
the future for which a separate written agreement is not executed.

' Included in the “Matter” is our assistance to you in drafting/editing for you an
administrative appeal to an Administrative Law Judge within SSAregarding the adverse WEP
decision that you recently received from SSA. At this time, the “Matter” does not include any
obligation for us to appear as your formal counsel of record in this administrative appeal, though
we may do so in the future, with your consent, depending upon the posture of the lawsuit in court
that we will be filing on your and the class’ behalf,




Case 1:13-cv-01837-RMC Document 41-2 Filed 04/27/15 Page 2 of 6

KELLEY DRYE & WARREN vLrp

Rabbi Ephraim Greenberg
October 28, 2013
Page Two

After completion of this engagement, changes may occur in the applicable laws or
regulations that may have an impact upon your future rights and liabilities. Unless you
specifically engage us to provide additional services after the completion of this engagement,
Kelley Drye does not undertake to advise you with respect to future legal developments relating
to the subject matter of this engagement.

Conflicts of Interest. Kelley Drye is a general service law firm that represents numerou
clients, nationally and internationalily, over a wide range of industries and matters. These may
include debtors, creditors, and competitors of you. As a result, a conflict of interest might arise
that could deprive you or other clients of the right to select Kelley Drye as their counsel.
Accordingly, you agree to consider and discuss with us in good faith waiving any conflict of
interest that Kelley Drye may bring to your attention that involves another client who has
interests adverse to you on any matter that is not substantially related to (a) the legal services to
the Matter, and (b) other legal services that Kelley Drye has rendered, is rendering, or will rende
to you.

If a conflict arises through no fault of our law firm, you agree that such circumstances
will not be a basis for you to disqualify Kelley Drye in this or any other matter in which we may
be representing you. If a conflict arises because Kelley Drye merges with another law firm or a
particular lawyer joins our firm, you agree that it will be a sufficient remedy to screen such
lawyer or lawyers from our engagement(s) for you, including from access to any relevant
documents.

Staffing and Attorney Compensation. Under my direction, Special Counsel Joe
Wilson and Associate Beth Johnson will have primary responsibility for your representation in
the Matter, and we may use other attorneys and legal assistants in our firm in the best exercise of
their professional judgment. I will be the Partner to whom you may turn if you have any special
concerns or questions about the firm’s representation. Please refer to the attached “Terms anc
Conditions” that are hereby incorporated herein, for information regarding our fees and

compensation and related details.

Opinions Expressed by Counsel. We will endeavor to serve you effectively and strive
to represent your interests vigorously. Any expressions on our part concerning the outcome of
your legal matters are expressions of our best professional judgment, but are not guarantees.
Such opinions are necessarily limited by our knowledge of the facts and are based on the state of
the law at the time they are expressed. You acknowledge that the outcome of this Matter is
uncertain, and you understand that we have made and can make no promise or guarantee, by this
letter or otherwise, about the outcome,
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Cooperation of Client. For us to provide these services effectively, you agree to
disclose fully and accurately all pertinent facts and keep us apprised of all developments relating
to the issues involved in this Matter. You further agree otherwise to cooperate fully with us and
to be available to attend such meetings, conferences, hearings, and other proceedings.as is
appropriate.

Please review this agreement carefully, and if you have any questions concerning the
foregoing or our Terms and Conditions, do not hesitate to contact me. You also should, of
course, feel free to obtain independent legal advice about any of the provisions of this agreement
about which you have questions. If this agreement is acceptable to you, please acknowledge that
you have reviewed it, understand it, and desire to retain us on the basis of the terms of thisJetter
and the attached Terms and Conditions by. signing and delivering to us the enclosed copy, at
which point we shall commence our representation of you. We recommend that you keep a copy
of this letter and our Terms and Conditions in your file.

We want our clients to be more than satisfied with our services, To that end, please
contact me or any of the other attorneys with whom you are working if you ever have any
questions or suggestions about how we might improve.

Thank you for allowing us to be of service. We look forward to working with you.

Very truly yours,
Ira T. Kasdan
THE ABOVE AGREEMENT IS
ACCEPTED AND AGREED TO:

Ephfaim Greenberg

/0/08//3
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TERMS AND CONDITIONS OF ENGAGEMENT

1 Termination: You have the right to terminate our representation by
written notice at any-time, subject to court approval if required in a pending proceeding. We
have the same right to terminate our engagement for any reason, consistent with the applicable
rules of professional responsibility, if you insist upon taking action that we consider repugnant or
with which we have a fundamental disagreement, or any other conduct that we deem to be
inconsistent with the rules of professional conduct or any other law. If required, we will provide
notice to or obtain permission from a court or other tribunal prior to terminating our
representation. Unless previously terminated, Kelley Drye’s representation of you will terminate
upon delivery of our final statement (so marked) for services rendered on the engagement,
notwithstanding that we maybe listed as your agent to receive any kind of notice or that we may
retain possession of certain of your files relating to this engagement.

2. Applicable Law: The laws of the District of Columbia will govern the
interpretation of this agreement and our attorney-client relationship.

3. Confidentiality. We take reasonablé measures to treat as confidential all
confidences and secrets of our clients, to the extent permitted by law. Under the rules of
professional responsibility, a lawyer is generally permitted to reveal client confidences, among
other reasons, when reasonably necessary to prevent substantial bodily harm, prevent the client
from committing certain crimes or fraud, secure legal advice about the lawyer’s compliance with
the rules of professional responsibility, and in a controversy between the lawyer and client.

4, Dispute Resolution. Any dispute relating to this engagement shall be
decided exclusively by a state or federal court sitting in the District of Columbia without a jury.
Both Kelley Drye and you consent to the jurisdiction of those courts and waive any right to
a trial by a jury.

- Retention of Records. Our policy is to keep each client’s legal records
for a reasonable time after an engagement has ended, after which we may destroy those records
according to our retention schedule. We will use reasonable efforts to give you at least 30 days
notice before we destroy your records. You are responsible to notify us about any change in
your name or address so that we may provide such notice. If a you want to make any special
arrangements, you should raise them with us at or prior to conclusion of the engagement.

6. Attorney-Client Privilege for Internal Communications. We believe
that it is in our clients’ interest that Kelley Drye have the protection of the attorney-client
privilege (which restricts disclosure of confidential communications between attorney and client
in connection with internal reviews of our work for you. You agree that (a) any communication
between any of our lawyers or staff and a lawyer at Kelley Drye who may be reviewing their
work for compliance with professional conduct rules will be protected by the Firm’s own

.
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attorney-client privilege, and (b) any such review will not constitute a conflict between our
interests and your interests.

7. Scope of Representation. We will be representing you as the sole named
plaintiff in a class action lawsuit. You understand and agree that this action will be brought on
behalf of you, individually, and also as a representative of a proposed class of similarly situated
claimants, against the SSA. That means that if the class is certified, you will be required to act in
the best interests of the class as a whole. You recognize that even though you are acting as a
class representative, you are not entitled to, and will not receive, any separate payment for acting
in this capacity.

Kelley Drye has a fiduciary obligation to prosecute this case in a manner that is fair,
equitable and in the best interests of the class. With your input, Kelley Drye shall determine
when any offer of settlement is reasonable and shall, subject to court approval, have the right to
settle class claims on such terms as are deemed fair, equitable and in the best interests of the
class. '

Kelley Drye agrees to represent you in the Matter at the federal district court level. If the
Matter results in an unfavorable ruling from the court (including but not limited to one that does
not reach the merits, e.g., if the government moves to dismiss and prevails on a theory that you
did not exhaust your administrative remedies), we will have sole discretion in determining
whether or not to appeal that ruling. Thus, we reserve the absolute right to opt not to pursue any
appeals.

8. Costs. You will not be responsible for advancing any costs, nor be
responsible to pay any expenses or fees in connection with the Matter, provided that if it
becomes necessary for you to travel to the United States in connection with this Matter, you shall
be responsible for all costs associated with that travel.

9. Attorneys’ Fees: Contingency Fee Agreement, Kelley Drye will
represent you in the Matter on a contingency fee basis. In this case, you will have no obligation
to pay Kelley Drye for its professional legal services in its representation of you in the Matter.
Our fees (including any premium) would be recovered only from the Government and only if
you and/or the class (if one is certified) receive a favorable determination from the court and/or
the SSA, by settlement or by judgment. A “favorable determination” means a determination that
WEP should not have been applied to your (and/or the class’) SSA benefits because of the
receipt of an NII pension. In the event of a favorable determination, Kelley Drye will attempt to
receive the greater of the following from the Government:

1. 25% (twenty=five percent) of your and/or the class’ past-due benefits resulting from the

Matter, or
2. Such amount as Kelley Drye is able to obtain pursuant to the Equal Access to Justice
Act (EAJA). Fees paid pursuant to the EAJA are paid by the U.S. government or agency thereof

o
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—— not out of the claimant's past-due benefits. You agree that any fees recovered uni
will be payable to Kelley Drye.

In the event the lawsuit is not successful, neither you nor any member of a class, ind
collectively, will have any obligation of any nature to reimburse any costs or fees.

2
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MEMORANDUM
Date: December 30, 2014 Refer To: TCB
To: Aparna Srinivasan

From:

Subject:

Etzion Brand
Office of the General Counsel

Bert Kestenbaum

Mary Kemp

Jacqueline Walsh

Office of the Chief Actuary

Rough Estimate of Underpayments Due the Class Described in Greenberg v. Colvin—
INFORMATION

Under the proposed settlement in Greenberg v. Colvin, the Social Security Administration (SSA)
would reimburse benefit reductions made since September 3, 2004, under the Windfall
Elimination Provision (WEP), due to the receipt of “old-age” pension payments from the
National Insurance Institute (NI1) of Israel. The Court has asked SSA for a rough estimate of the
total potential reimbursements.

We estimate that somewhat more than one thousand beneficiaries would be due a reimbursement
under the proposed settlement and that the average reimbursement, for beneficiaries having no
additional pension® subject to WEP, would be roughly $20,000 prior to deduction of attorneys’
fees. We estimate that the total potential reimbursements would be roughly $22 million.? Further
details and caveats follow.

SSA’s Office of Retirement and Survivors Insurance Systems produced two lists of social
security numbers for beneficiaries who were subject to WEP with pension type “other”, i.e.,
neither Federal government nor State government but rather local government or foreign. One is
a comprehensive list of such persons who were beneficiaries at any time since September 2004
and have ever had an Israeli address on file in SSA’s beneficiary records. The other is a partial

! For months in which a beneficiary had, in addition to the NII pension, another pension subject to WEP, the amount
of the reduction under WEP would typically not depend on whether the NII pension was treated as being subject to
WEP or not.

2 Actual reimbursements will fall short of potential reimbursements to the extent that (a) individuals do not avail
themselves of the settlement or (b) publicity efforts fail to reach those class members who cannot readily be
identified as such from SSA’s records.
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list of the names of the pension payer(s) for beneficiaries subject to WEP type “other”—partial
because SSA does not always capture these pension-payer names.

We linked the two lists together to determine, for beneficiaries appearing on both lists, the
number who could be identified as having received an “old-age” pension from NII. Then we
extrapolated to beneficiaries not appearing on the first list (due to their having no Israeli address
on file with SSA) and/or not appearing on the second list (due to its incompleteness). We also
calculated an average-per-family WEP reduction from September 2004 to the present.

These extrapolations and calculations relied on several simplifying assumptions; the assumptions
underlying our adjustment for additional pensions subject to WEP were, in particular, subject to
considerable uncertainty. The estimate of $22 million reflects our analysis of the available data,
supplemented by our best judgment. The liability could be more or less by a few million dollars.

Ao fMazad—

Bert Kestenbaum, A.S.A.
Supervisory Actuary

WM

Mary Kemp
Mathematical Statistician

Tregudin (A

Jacqueline Walsh
Actuary
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

EPHRAIM GREENBERG, individually on
behalf of himsalf, and on behalf of all others
similarly situated,

Plaintiff,

- Versus -
Case 1:13-cv-01837-RMC
CAROLYN W. COLVIN, in her official
capacity as Acting Commissioner of the
Social Security Administration, and

THE SOCIAL SECURITY
ADMINISTRATION,

Defendants.

[PROPOSED] ORDER
GRANTING PLAINTIFFS’ APPLICATION FOR ATTORNEYS' FEE S

Upon consideration of Plaintiffs’ Application féttorneys’ Fees under 42 U.S.C. §
406(b) (“Application”), any response thereto, aftéraa Fairness Hearing, and having found
cause to grant the same, it is her@RDERED:

Plaintiffs” Application iSGRANTED ; and

Class Counsel are entitled to attorneys’ feeserattmount of twenty-five percent (25%)
of each payment of past-due benefits made by th@lS®ecurity Administration as a result of

this class action case.

SO ORDERED.

Hon. Rosemary M. Collyer
Judge, U.S. District Court for the
District of Columbia



