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This is an agreement to settle a class action lawsuit brought by Ephraim Greenberg on
behalf of himself and other persons similarly situated against the defendants named in the
lawsuit. The defendants are the United States Social Security Administration and Carolyn W.
Colvin, in her official capacity as Acting Commissioner of Social Security. The lawsuit claims
that the defendants improperly reduced Social Security old age, survivors, and/or disability
insurance benefits payments to persons, by applying the Social Security Act’s Windfall
Elimination Provision if the person received old age benefits from the National Insurance

Institute of Israel.

SECTION I - RECITALS:

The purpose of the Recitals, which are numbered R.1 through R.6, is to provide the
readers of this Settlement Agreement with background, including information about the lawsuit
that led to the Settlement Agreement and the basis for entering into a Settlement Agreement. All

capitalized terms in these Recitals are defined in Section Il below.

R.1 On November 21, 2013, the Named Plaintiff, Ephraim M. Greenberg, commenced
the Lawsuit by filing a class action complaint in the United States District Court for the District
of Columbia.

R.2  The Complaint alleges that:

® Defendants instituted a policy and/or engaged in a practice that treats the NII
Old Age Benefits (that is, Old Age Benefits from the National Insurance
Institute of Israel) as a “two-tiered” pension. Because of that policy or
practice, Defendants have misapplied and continue to misapply the Windfall

Elimination Provision in the Social Security Act to reduce the benefits of
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persons receiving federal Old Age, Survivor, and/or Disability Benefits
because they also received NII Old Age Benefits.

m Defendants’ interpretation and implementation of the Windfall Elimination
Provision is unlawful. Neither a person’s entitlement to NIl Old Age
Benefits, nor the amount of those benefits to which s/he is entitled, is
dependent on the person’s work history or prior earnings, if any.

m Defendants’ institution and application of the aforementioned policy and/or
practice, and resulting reduction of Social Security Retirement Benefits
payments was, and is, in violation of the Social Security Act, and/or
regulations promulgated under it, because NII Old Age Benefits are not based
on employment.

R.3  Defendants have considered the allegations in the Complaint. As a result,
Defendants have come to agree with Named Plaintiff’s position as set out in the Complaint that
the Windfall Elimination Provision should not be applied to reduce a person’s Social Security
Retirement Benefits payments because s/he receives NIl Old Age Benefits.

R.4  Inan Order and Opinion dated August 8, 2014, the Court:

m certified this case as a class action for settlement purposes under Federal Rule
of Civil Procedure 23(b)(3);

m defined the persons who are in the Class that can benefit from this Settlement
Agreement, subject to its final approval by the Court; and,

m appointed the law firm of Kelley Drye & Warren LLP as the lawyers to

represent all the members of the Class in the Lawsuit.
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R.5 The Parties have conducted discussions and arm’s length negotiations with
respect to a compromise and settlement of the Lawsuit with a view to settling the issues in
dispute and furnishing relief consistent with the interests of the Named Plaintiff and the Class
Members.

R.6  The Parties desire to resolve amicably the claims raised in the Action in order to
avoid the substantial expense, inconvenience, delay, and distraction of protracted litigation.

NOW, THEREFORE, IT IS HEREBY STIPULATED AND AGREED that, in
consideration of the benefits flowing to each of the Parties from this Settlement Agreement, each

Party agrees as follows:

SECTION 11 - DEFINITIONS:

As used in this Settlement Agreement:

1. “Act” or “Social Security Act” means the Social Security Act, Pub. L. 74-271, 49
Stat. 620 (Aug 14, 1935), as amended, codified at 42 U.S.C. § 301, et seq.

2. “Action” means the litigation in the civil action captioned EPHRAIM M.
GREENBERG, individually on behalf of himself, and on behalf of all others similarly
situated, v. CAROLYN W. COLVIN, in her official capacity as Acting Commissioner of
Social Security, and THE SOCIAL SECURITY ADMINISTRATION, 1:13-cv-01837-RMC
(U.S. Dist. Ct. for the Dist. of Columbia).

3. “Beneficiary™ or “beneficiaries” means a person or persons, or his/her
Representatives Payee(s) as provided under the Act who has received or is receiving
OASDI Benefits payment(s), or, if such person(s) is deceased, the estate or heirs of such

person(s), as applicable.
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4, “Berger Decision” refers to the decision issued by the Social Security
Administration Appeals Council on September 3, 2004, determining that NII Old Age
Benefits received by Mr. Jerome Berger did not trigger the WEP because NII Old Age
Benefits are based solely on residency status and contributions into the NII system, and
are not based on employment.

5. “Class Counsel” means the law firm of Kelley Drye & Warren LLP, which has
been appointed by the Court to represent the Class Members in the Action.

6. “Class,” for purposes of this Settlement Agreement, is comprised of every person
who is a Beneficiary and who either:

(a) has had his or her OASDI Benefits payment(s) reduced by SSA since

September 3, 2004, through application of the WEP based on his or her
receipt of NII Old Age Benefits, or,

(b) been assessed an Overpayment(s) by SSA since September 3, 2004, through
application of the WEP based on his or her receipt of N1l Old Age Benefits.

The Class is a plaintiff class under Rule 23(b)(3) of the Federal Rules of Civil Procedure.

7. “Class Member(s)” means member(s) of the Class.

8. “Complaint™ means the class action complaint that Named Plaintift caused to be
filed in the Action on or about November 21, 2013.

9. “Court” means the United States District Court for the District of Columbia.

10. The “Commissioner,” means Defendant Carolyn W. Colvin, the Acting
Commissioner of Social Security, in her official capacity, and/or her successors, if any.

11.  “Defendants” means the Commissioner and the SSA.

12.  “Detailed Notice of Proposed Class Action Settlement For Internet Posting”

means the document that is attached as Exhibit | of this Settlement Agreement.
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13. “Fairness Hearing” means the requisite hearing that the Court must schedule
pursuant to Federal Rule of Civil Procedure 23(e) to determine that the Settlement Agreement is
adequate, fair and reasonable to the Class as a whole, and at which the Court may afford Class
Members an opportunity to object to or comment on the terms of the Settlement Agreement
and/or the application for attorney fees to be submitted by Class Counsel.

14.  “Final Order” means the judgment and accompanying order(s) of the Court (i)
granting final approval of this Settlement Agreement in this Action, as it may be amended by the
Parties or the Court, and (ii) determining whether and to what extent Class Counsel shall be
awarded attorney fees.

15.  “Greenberg Lawsuit Toll-free Numbers” refers to the toll-free telephone numbers
described in Section 111, Article 2.7 of this Settlement Agreement.

16.  “Greenberg Lawsuit Website” refers to the webpage(s) of SSA’s official website
described in Section III, Articles 2.5 and 2.6 of this Settlement Agreement.

17. “Instructions”™ means the Operations Bulletin which provides the internal SSA
instructions for processing cases involving the WEP from the settlement of this Action.

18. “Lawsuit™ has the same meaning as Action.

19.  *“Lead Attorney for Class Counsel,” means Ira T. Kasdan, Esq. of the law firm of
Kelley Drye & Warren LLP, or his designated colleague from the same law firm.

20. “Member” has the same meaning as Class Member.

21. “Members” has the same meaning as Class Members.

22, “Named Plaintiff” refers to Ephraim M. Greenberg.

23. “NII”" means National Insurance Institute of Israel.
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24, “NII Old Age Benefits™ means, as described on the NII website! on August 27,
2014 as follows: insurance benefits paid by NIl to “Israeli residents [who] are eligible for an
old-age pension when they reach the age specified in [Israel’s] National Insurance Law, provided
that they were insured for the period of time required by the law and that insurance contributions
were duly made for them.”

25.  “Notice of Proposed Class Action Settlement” means the document that is
attached as Exhibit 2 of this Settlement Agreement.

26.  “OASDI Benefits payment(s),” means Old Age, Survivors, and/or Disability
Insurance payments paid by SSA to Class Members under Title I of the Social Security Act.

27.  “Old Age Benefits from NII” has the same meaning as NII Old Age Benefits.

28.  “Opt-out Deadline” is 11:59 p.m. United States of America Eastern Standard
Time (EST) on that date which comes seventy-five (75) calendar days after the Preliminary
Approval Date.

29.  “Overpayment” means any determination by SSA that a Beneficiary has been
overpaid an OASDI Benefits payment(s) and that the recipient would have to repay the overage
and/or that the overage would be subtracted from OASDI Benefits payment(s) or other benefits.

30.  “Party” refers to one or the other of the following individually: the Named

Plaintiff, the Class Members, or Defendants.

31.  “Parties” refers to the Plaintiffs and Defendants collectively.
32. “Plaintiffs” refers to the Named Plaintiff and the Class Members.
33.  “Policy” means the policy instituted by SSA and/or the Commissioner, and/or the

practice conducted by SSA and/or the Commissioner, that treats NII Old Age Benefits as a “two-

! See http. //www btl gov.il/ English%20Homepage/Benefits/Old%204ge%20Insurance/pages/defanlt aspx
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tiered” pension, i.e., based at least in part, on the recipients’ earnings in employment. The Policy
is set forth in at least two SSA Operations Bulletins, OB 10-0065 and OB 06-0593.

33.1 “POMS” is the Program Operations Manual System circular, GN 00307.290,
entitled “Evidence of Foreign Pensions and the Windfall Elimination Provision (WEP).”

34, “Potential Class Members Identified By Class Counsel” means those persons
who, as of the date described in Section III, Article 2.1 of this Settlement Agreement, have
contacted Class Counsel and indicated that they potentially meet the definition of the Class.

35.  “Potential Class Members ldentified By SSA” means those persons who SSA
identifies as a result of running the query of its computerized database as described in Section
II1, Article 2.2 of this Settlement Agreement.

36. “Preliminary Approval Date” means the date on which the Court preliminarily
approves this Settlement Agreement.

37. “Released Claims™ means any and all claims asserted in the Complaint by and/or
on behalf of the Plaintiffs, and claims related to the subject matter of this litigation that could
have been asserted in the Complaint.

38. “Released Parties” means Defendants, their predecessors, successors,
departments, agencies, past or present agents, employees and contractors.

39. “Releasing Parties” means Plaintiffs on behalf of themselves, their heirs,
executors, administrators, representatives, successors, assigns, agents, affiliates, and partners,
and any persons they represent. Nothing in this definition shall be interpreted to contravene 42

U.S.C. § 407 prohibiting transfer or assignment of claims or benefits.
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40.  “Representative Payee(s)” means a person who has been selected or appointed to
receive OASDI Benefits payments on behalf of any Beneficiary pursuant to the Act and its
regulations.

40.1. “Settlement Agreement Rider” means that agreement among the Parties being
executed contemporaneously with this Settlement Agreement. The Settlement Agreement Rider
provides in pertinent part Attachments A and B thereto are incorporated by reference into this
Settlement Agreement. Attachment A to the Settlement Agreement Rider consists of the
Instructions. Attachment B to the Settlement Agreement Rider consists of POMs referenced in
Section 111, Art. 3, § 3.3 of this Settlement Agreement, below.

41.  “Settlement Claim Review” means the process by which SSA determines, among
other things, whether a person is a Class Member, the person has not excluded himself or herself
from the Class and this Settlement Agreement pursuant to the opt-out procedures provided by
this Settlement Agreement, and whether and to what extent the person is eligible for any
payments provided for under Section III, Article 4 of this Settlement Agreement.

42, “Settlement Agreement” means this Settlement Agreement that is being submitted
to the Court for preliminary approval and then later final approval subject to the issuance by the
Court of a Final Order once the Court determines that the Settlement Agreement is adequate,
fair, reasonable, equitable and just to the Class as a whole after conducting the Fairness Hearing.

43.  “Social Security Retirement Benefits payments” has the same meaning as OASDI
Benefits payments.

44,  “SSA™ means Social Security Administration, one of the Defendants in the
Action.

45.  “WEP” has the same meaning as the Windfall Elimination Provision.
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46.  “Windfall Elimination Provision” refers to Section 113 of the Social Security
Amendments of 1983, Pub. L. 98-21, 97 Stat. 65 (Apr. 20, 1983), as amended, (codified at 42

U.S.C. §§ 415(a)(7), 415 (d)(3), and 415(f)(9)), and/or 20 C.F.R. § 404.213.

SECTION III - TERMS:

Article 1
(The Class)

1.1 The Court has certified this action as a class action under Rule 23(b)(3) of the
Federal Rules of Civil Procedure and has defined the Class as:
“comprised of every person who is a Beneficiary and who either:
(a) has had his or her OASDI Benefits payment(s) reduced by SSA since
September 3, 2004, through application of the WEP based on his or her
receipt of NII Old Age Benefits, or,
(b) been assessed an Overpayment(s) by SSA since September 3, 2004,
through application of the WEP based on his or her receipt of NII Old
Age Benefits.

The Class is a plaintiff class under Rule 23(b)(3) of the Federal Rules of Civil
Procedure.”

1.2 Upon final approval by the Court of this Settlement Agreement, its terms
(subject to amendment, if at all, by the Parties in accordance with a Court order, if any)
shall be binding on all Class Members; provided, however, that those Class Members who
timely and properly exclude themselves from the Class and this Settlement Agreement
pursuant to the opt-out procedures set forth in Section I, Article 6 of this Settlement
Agreement, shall not be bound by the terms of this Settlement Agreement or any of the orders of
the Court in the Action.

1.3 SSA and Class Counsel shall cooperate with each other and use their best

reasonable efforts to obtain the fullest possible participation in the Settlement Agreement
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of all qualified persons who are eligible to participate in this Settlement Agreement and

who do not exclude themselves from the Class and Settlement Agreement.

Article 2
(Identification of Potential Class Members; Notice to Class Members)

2.1 Class Counsel has compiled and provided to SSA a list of all “Potential Class
Member(s) Identified By Class Counsel,” that is, all persons who have contacted Class Counsel
and indicated that s/he possibly meets the definition of the Class. This list contained identifying
information, including (but only to the extent available to Class Counsel) full name, date of birth,
social security number, and his or her most recent mailing address to enable SSA to identify the
person.

2.2 Within five (5) business days after preliminary approval by the Court of this
Settlement Agreement, SSA shall complete a query of its computerized database to identify all
persons who may satisfy the definition of the Class, including those individuals identified by
Class Counsel pursuant to Section 111, Article 2.1 of this Agreement. The persons identified by
this query are known as “Potential Class Members ldentified By SSA.” If SSA determines as a
result of its query that an individual on the list provided by Class Counsel does not satisfy the
definition of the Class, Counsel for SSA shall inform Class Counsel of that finding. Such
individual shall not be included on the mailing list described in Section 111, Article 2.3. In the
event that Class Counsel disagrees with SSA’s finding that the individual does not satisfy the
definition of the Class, the Parties shall seek to resolve the disagreement informally. If the
Parties cannot resolve the dispute informally, they shall follow the dispute resolution

procedures described in Section I11, Article 13.
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2.3 Within seven (7) business days after SSA completes its query pursuant to Section
II, Article 2.2 of this Agreement, SSA shall prepare and provide to Lead Attorney for Class
Counsel a mailing list. That mailing list shall contain the names of each Potential Class Member
Identified By SSA, the most recent mailing address for each such person in SSA’s records, and
other pertinent contact and identifying information for each such person in SSA’s records (such
as the person’s most recent telephone number). The mailing list, and any other information,
regardless of the method or mode of transmission, containing beneficiaries’ personally
identifiable information, shall be subject to the September 2, 2014, Protective Order filed in this
case.

2.4 Within seven (7) business days after SSA provides the mailing list to Class
Counsel pursuant to Article 2.3 of this Agreement, SSA shall send a copy of the Notice of
Proposed Class Action Settlement in the form attached hereto as Exhibit 2 (subject to
modification and approval by the Court) to each person on the mailing list described in Section
III, Article 2.3 of this Settlement Agreement for whom SSA has a valid mailing address. SSA
shall include in each mailing a copy of the Settlement Claim Review request form, Exhibit 3
hereto, and a copy of the Opt-Out form, Exhibit 4 hereto. These mailings shall be at SSA’s own
expense.

2.5 At its own expense, SSA shall dedicate and maintain webpage(s) on its official

website, www.socialsecurity.gov, for the purpose of hosting information pertaining to the

Lawsuit and the Settlement Agreement. These webpage(s) are referenced in this Settlement
Agreement as the “Greenberg Lawsuit Website.” SSA shall establish and make the Greenberg
Lawsuit Website viewable to the public within ten (10) business days after the Preliminary

Approval Date, and SSA shall keep the Greenberg Lawsuit Website operational and accessible to
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the public from that date until such date as the Parties mutually agree that SSA may take down
the Greenberg Lawsuit Website, provided that if the Parties cannot reach a mutual agreement,
they shall follow the dispute resolution procedures described in Section 111, Article 13.

2.6 The Greenberg Lawsuit Website shall serve to provide Class Members (and the
public) important information related to the Lawsuit by posting on that website on a rolling basis
as appropriate the information and documents listed on Appendix A to this Settlement
Agreement.

2.7 Within ten (10) business days after the Preliminary Approval Date, SSA shall
establish and operate, at its own expense, toll-free numbers (access charges may apply to calls
made from outside the United States) to which Class Members and other persons (including
persons who believe they might be Class Members) can call to ask questions about the Action
and Settlement Agreement and to request a Settlement Claim Review described in Section III,
Article 5 of this Settlement Agreement. These toll-free numbers are referenced in this
Settlement Agreement as the “Greenberg Lawsuit Toll-free Numbers.” SSA shall implement
and follow the protocols pertaining to the Greenberg Lawsuit Toll-free Numbers set out in the
Instructions. SSA shall keep the Greenberg Lawsuit Toll-free Numbers operational from the
aforementioned date until such date as the Parties mutually agree that it may be discontinued,
provided that if the Parties cannot reach a mutual agreement, they shall follow the dispute
resolution procedures described in Section 111, Article 13.

2.8  Within ten (10) business days after the Preliminary Approval Date, Named
Plaintiff, through Class Counsel, shall contact Agudath Israel of America and the Association

of Americans and Canadians in Israel and request that each entity:
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(a) post on its website, to the extent it has one, (i) a copy of this
Settlement Agreement, and (ii) a copy of the Notice of Proposed Class
Action Settlement; and,

(b) otherwise notify its membership who may be Class Members to
visit Greenberg Lawsuit Website or to call the Greenberg Lawsuit Toll-
free Numbers about the Lawsuit and the Settlement Agreement.

2.9 If SSA or Named Plaintiff (through Class Counsel) needs to make a
significant adjustment to deadlines set out in this Article 2, either due to changes required
by the Court or due to currently unknown facts or unanticipated circumstances, the lead
attorney for SSA shall notify the Lead Attorney for Class Counsel or the Lead Attorney
for Class Counsel shall notify the lead attorney for SSA, as the case may be, and explain
the facts or circumstances for the need for such adjustment. The lead attorney for the
Party who receives any such notice may notify the lead attorney for the Party who
provided the notice of any concerns about the adjustment, and the Parties shall then seek
to resolve these concerns amicably. I[f, in the view of the attorney for the Party who has
received the notice, the Party who provided the notice does not adequately respond to the
concerns, the lead attorneys for each Party will follow the dispute resolution procedures

described in Section 1, Article 13.

Article 3
(Settlement Consideration From Defendants: Defendants’
Rescission Of the Practice of Applying WEP to NII Old Age Benefits)

3.1 Effective on the date of the Final Order or on an earlier date to be agreed upon by

the Parties, Defendants shall rescind the practice of applying WEP to NIl Old Age Benefits, and
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accordingly cease all collection efforts on Overpayments, and no longer reduce Social Security
Retirement or Disability Benefits on account of a person’s receipt of NII Old Age Benefits.

3.2 Within ten (10) business days after the Preliminary Approval Date, SSA shall
issue the Instructions to all relevant SSA personnel. The Instructions shall reflect and implement
the relief set forth in Section Il1, Article 3.1 of this Settlement Agreement.

3.3 At a date to be agreed upon by the Parties or no later than four (4) business days
after the date of the Final Order, SSA shall issue the POMS.

Article 4
(Settlement Consideration From Defendants:
Pavments to Eligible Class Members)

4.1 SSA shall provide the relief set forth in this Article 4 to each Class Member,
provided that the Class Member meets the eligibility requirements set forth herein.  Class
Members who exclude themselves from the Class and the Settlement Agreement pursuant
to the opt-out procedures set forth in Section III, Article 6 of this Settlement Agreement
shall not be entitled to the relief set forth in this Article 4.

4.2 SSA shall review each eligible Class Member’s file and record, and calculate and
issue a payment to each eligible Class Member for:

(a) the full amount of all reductions, if any, that SSA made to the Class Member’s
OASDI Benefits payment(s) since September 3, 2004, through application of
the WEP based on his or her receipt of NII Old Age Benefits,

(b) and, the full amount of any collections, if any, that SSA has made for any
Overpayment(s) that have been assessed since September 3, 2004, against the
Class Member through application of the WEP based on his or her receipt of

NII Old Age Benefits,

(c) less, the percentage, if any, of the amounts described in (a) and (b) that the
Court awards to Class Counsel as attorney fees.

In the course of SSA’s review of each eligible Class Member’s file and record, SSA may make

other adjustments in accordance with its statutes, regulations, and policies.
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4.3 For each eligible Class Member, SSA shall review each Class Member’s file and

record, rescind all Overpayments that have been assessed since September 3, 2004, against the

Class Member through application of the WEP based on his or her receipt of NIl Old Age

Benefits, and SSA shall cease all collection efforts on those Overpayments. In the course of

SSA’s review of each eligible Class Member’s file and record, SSA may make other adjustments

in accordance with its statutes, regulations, and policies.

4.4  For a Class Member to be eligible for a payment pursuant to Section 111, Article

4.2 of this Settlement Agreement, the Class Member is required to:

(a)

(b)

(c)

remain a part of the Class and the Settlement Agreement (or, put in other
words, the Class Member cannot exclude himself from the Class or the
Settlement Agreement pursuant to the “opt-out” procedures set forth in
Section 111, Article 6 of this Settlement Agreement);

commence the Settlement Claim Review process, as provided for in
Section 111, Article 5 of this Settlement Agreement; and,

satisfy all pertinent criteria provided for under the Social Security Act or
any regulations promulgated pursuant to the Social Security Act. (By way
of example, even though SSA shall no longer apply the WEP on account
of the Class Member’s receipt of NIl Old Age Benefits, there may be
some reason under the Social Security Act or regulations promulgated
under it which precludes entitlement to OASDI benefits payment in
question for the Class Member, and, in that case due to that reason, the
Class Member may not receive any refund, or only a partial payment

under Section I1I, Article 4.2 this Settlement Agreement.)
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4.5 Except as otherwise may be provided for in this Settlement Agreement, SSA shall
use all reasonable efforts to complete the development and review of each eligible Class
Member’s file and records, and make the payments to the Class Member provided for by this
Settlement Agreement, if applicable, within one hundred twenty (120) calendar days of receiving
all requested information from that Class Member. In no event, however, shall SSA afford any
relief required by Section 11, Article 4 of this Settlement Agreement before the entry of the Final
Order.

4.6 SSA shall transmit the payments for attorney fees to Class Counsel by way of an
Electronic Funds Transfer in accordance with instructions to be provided to SSA by Class
Counsel. Class Counsel will complete the required forms and provide the information requested
by SSA necessary for SSA to process payment. SSA will release payments to Class Counsel on
a rolling basis as cases are adjudicated. SSA shall notify the Lead Attorney for Class Counsel in
writing if SSA learns that there will be a delay in the release of attorney fees to Class Counsel.
Any disagreement concerning any such delay is subject to the dispute resolution process in

Section 111, Article 13 of this Settlement Agreement.

Article 5
(The Settlement Claim Review Process)

5.1 For a Class Member to be ecligible to receive a payment from SSA pursuant to
Section III, Article 4 of this Settlement Agreement, the Class Member must timely request a
Settlement Claim Review from SSA as provided for in this Article 5, in addition to satisfying
any other eligibility requirements provided for in this Settlement Agreement.

5.2 To request a Settlement Claim Review from SSA, the Class Member must contact
SSA to request a Settlement Claim Review by either: (a) calling one of the Greenberg Toll-free

Numbers and requesting a Settlement Claim Review or (b) completing and mailing to SSA the



Case 1:13-cv-01837-RMC Document 56 Filed 06/30/15 Page 20 of 33

Settlement Claim Review request form, a copy of which is attached hereto as Exhibit 3, to SSA.
A copy of the Settlement Claim Review request form will be attached to the “Notice of Proposed
Class Action Settlement.” Requests for a Settlement Claim Review that are mailed must be
addressed to: Social Security Administration, Attn: Greenberg Lawsuit, Request for Settlement
Claim Review, Office of International Operations, PO Box 33001, Baltimore, Maryland 21290-
3001 USA. Class Counsel may, with the permission of a Class Member, make a request for a
Settlement Claim Review from SSA on behalf of that Class Member.

5.3 For a request for a Settlement Claim Review to be timely, the Class Member must
make the request no later than on or before that day which comes two years after the Opt-Out
Deadline. Requests for a Settlement Claim Review that are not post-marked by that date shall be
considered to be untimely and not subject to Class relief.

54 Requests for a Settlement Claim Review not made in accordance with the
procedures or within the timeframe set forth in Section I, Articles 5.1 through 5.3 of this
Settlement Agreement shall be untimely and not subject to Class relief.

5.5 Upon receipt of a Class Member’s request for a Settlement Claim Review, SSA
shall follow those provisions of the Instructions pertaining to the Settlement Claim Review
Process with respect to the Class Member.

56 (a) Nothing in this Agreement shall prevent a Class Member from exercising
his or her rights, if any, to seek review from SSA pursuant to 42 U.S.C. § 405(b) (and any
regulations related thereto) or from a court pursuant to 42 U.S.C. § 405(g) regarding the amount
of the payment calculated pursuant to Section II, Article 4 of this Settlement Agreement. These
rights, if any, are in addition to, and not to the exclusion or prejudice of, any other review or

dispute resolution right or procedure that this Settlement Agreement may provide.
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(b)  Nothing in this Settlement Agreement obligates Class Counsel to provide
representation in a proceeding commenced pursuant to 42 U.S.C. § 405(b) (and any regulations
related thereto) or 42 U.S.C. § 405(g) for review of the amount of the payment made to the Class

Member pursuant to Section 111, Article 4 of this Settlement Agreement.

Article 6
(Class Members’ Right To Be Excluded From
The Class and Settlement; Opt-out Procedures)

6.1 Each Class Member has the right to exclude himself or herself from the Class and
this Settlement Agreement, subject to the provisions of this Article 6.

6.2  To exercise that right, a Class Member must timely and properly complete and
mail the “Opt-Out” form to Kelley Drye & Warren LLP, Attn: Greenberg Lawsuit Opt-out, 3050
K Street, N.W., Suite 400, Washington, DC 20007-5108 USA. A copy of the Opt-Out form is
attached hereto as Exhibit 4. A copy of the Opt-Out form will be included with the Notice of
Proposed Class Action Settlement mailed to Class Members.

6.3 To be proper and timely, a Class Member’s “Opt-Out” form must be completed
fully and postmarked or received at the address noted in Section 11, Article 6.2, above, on or
before the Opt-Out Deadline. If the Class Member is represented by counsel, the Opt-Out form
must also be signed by the attorney who represents the Class Member; an Opt-Out form signed
by counsel alone shall not be sufficient. Opt-Out forms submitted on a “mass™ or “classwide”
basis are not allowed.

6.4  No later than five (5) business days following the Opt-Out Deadline, Lead
Attorney for Class Counsel shall provide SSA with copies of all Opt-Out forms received by
Class Counsel.

6.5  Except for those Class Members who have timely and properly excluded

themselves from the Class and this Settlement Agreement, all Class Members shall be deemed to
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be a member of the Class and this Settlement Agreement and be bound by the terms of this
Settlement Agreement. Any Class Member who elects to exclude himself or herself from the
Class and the Settlement Agreement as provided for in this Article 6 shall not: (a) be bound by
any orders or judgments entered in this Action; (b) be entitled to any relief under this Settlement
Agreement (except as to the rescission relief as provided in Section IlI, Article 3.1 of this

Settlement Agreement); or (¢) be entitled to object to any aspect of this Agreement.

Article 7
(Class Members’ Right To Submit Objections
And Comments:; Objection And Comment Procedure)

7.1 Each Class Member who has not excluded himself or herself from the Class and
this Settlement Agreement as provided in Section III, Article 6 of this Settlement Agreement
shall have the right to submit an objection and/or comments regarding approval of the settlement
embodied in this Settlement Agreement or any of its terms, and/or Class Counsel’s application for
attorney fees.

7.2 For an objection or comments to be considered by the Court, the objection or
comments must be in writing, and it must include: (a) the full name and current address and
telephone number of the Class Member; (b) any and all objections or comments asserted by the
Class Member and the reasons therefor, and any and all supporting papers, including, without
limitation, all briefs, written evidence, and declarations; and (c) the Class Member’s signature,
and if represented by counsel, the signature of the attorney representing the Class Member (an
objection or comments signed by counsel alone shall not be sufficient).

7.3 Class Members submitting objections or comments who also wish to appear at the
Fairness Hearing and seek to orally present their objections or comments to the Court must
include a written statement of intent to appear at the Fairness Hearing in the manner prescribed by

the Notice of Proposed Class Action Settlement. Only Class Members who specify in their
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objections or comments that they intend to appear at the Faimess Hearing shall have the right to
present their objections or comments orally at the Fairness Hearing, and only if the Court, in its
sole discretion, believes that such oral presentation is appropriate and/or necessary.

7.4 A Class Member’s objection or comments, and any notice of intent to appear at the
Fairness Hearing, must be post-marked and mailed to each of the following by no later than the

Opt-Out Deadline:

The Court Class Counsel SSA
Clerk of the Court, Ira T. Kasdan, Esq. Etzion Brand, Esq.
United States District Court for | KELLEY DRYE Office of the General Counsel,
the District of Columbia & WARREN LLP Social Security Administration
333 Constitution Ave., N.W., 3050 K Street, N.W., Suite 400 | 6401 Security Blvd., Room 617
Washington, DC 20001 USA. Washington, DC 20007 USA Baltimore, MD 21235 USA

7.5 Class Members who fail to file and serve written objections or comments timely

and properly as set forth in this Article 7 and in the Notice of Proposed Class Action Settlement
shall be deemed to have waived any objections or comments and shall not be heard at the Fairness
Hearing and shall be foreclosed from making any objections or comments (including by appeal or
otherwise) to the certification of the Class, approval of the settlement embodied in this Settlement

Agreement or any of its terms, and/or Class Counsel’s application for attorneys’ fees.

Article 8
(Reporting; Audit; Fairness Hearing: Attorney Fees)

8.1 Upon request by Class Counsel, SSA shall provide the summary earnings
information from SSA’s Master Earnings File, and information submitted by the Class Member,
used to determine the Class Member’s payment under Section IlII, Article 4 of this Settlement
Agreement, to Class Counsel. Any such documents provided under Section IlI, Article 8 of this
Settlement Agreement, irrespective of a specific designation marking such document as private

or confidential, shall remain subject to the September 2, 2014, Protective Order filed in this case.



Case 1:13-cv-01837-RMC Document 56 Filed 06/30/15 Page 24 of 33

The Parties will act in good faith in ensuring that the number of requests is reasonable, and that
the responses to those requests are provided in a reasonable time and manner. Any disagreement
concerning the reasonableness of the number of requests is subject to the dispute resolution
process in Section 111, Article 13 of this Settlement Agreement.

8.2  Class Counsel may choose to audit the accuracy of the calculations and
assessments, and the bases therefore, reported by SSA to the Lead Attorney for Class Counsel, as
provided for in Section III, Article 8.1 of this Settlement Agreement. Class Counsel will have 60
calendar days from the date of receipt of the letter notifying the Class Member of an adjustment
to his or her benefits to request an audit. Class Counsel may engage, at its own expense, a third-
party to conduct this audit. Before retaining such third-party, Class Counsel shall provide to
SSA their name(s), address(es), and phone number(s). SSA shall have the right to reasonably
object to any such third-party before they are retained by Class Counsel. The Court shall be the
final arbiter of any dispute between SSA and Class Counsel regarding the selection and retention
of the third-party.

8.3 If the audit described in Section III, Article 8.2 of this Settlement Agreement is
performed, SSA shall cooperate with the efforts of Class Counsel to conduct the audit, including
providing information, as described in Section 111, Article 8.1, to Class Counsel that might be
requested from SSA pursuant to the audit.

8.4  In the event that the audit shows discrepancies or inaccuracies in any of SSA’s
assessments or calculations regarding whether or to what extent a Class Member is entitled under
Section III, Article 4 of this Settlement Agreement, SSA and Class Counsel shall work to assess

the discrepancy and inaccuracy and, if possible, to resolve it.
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8.5 Subject to the Court’s convenience and schedule, the Parties shall request the
Court to set the date of the Fairness Hearing to be fourteen (14) calendar days after the Opt-out
Deadline. Class Counsel shall file its application for an award of attorney fees by not less than
forty-five (45) calendar days prior to the Fairness Hearing, in which it asks the Court to award it
attorney fees up to twenty five percent (25%) of the total amount that SSA pays to each Class
Member. If the Court approves the award, SSA shall reduce any money paid to a Class Member
by the percent set by the Court.

8.6 The Parties shall jointly request that the Court address and decide, at the Fairness
Hearing, the attorney fees and costs to be awarded to Class Counsel, if any.

8.7  All the Parties shall use their best efforts to meet all of the timeframes and
deadlines pertaining to actions that they must take, as the case may be, set forth in this
Settlement Agreement. To the extent any Party anticipates being unable to meet such
timeframes or deadlines, the lead attorney(s) for that Party shall promptly notify the lead
attorney(s) for the other Party of any anticipated difficulties in adhering to the deadlines and
timeframes. The Court shall be the final arbiter of any disputes between the Parties regarding

adherence to deadlines and timeframes.

Article 9
(Cooperation with Lead Class Counsel)

9.1 SSA shall designate an individual who will serve as a point of contact for Lead
Attorney for Class Counsel. Said individual shall act in good faith to address any inquiries from
Lead Attorney for Class Counsel related to the implementation of this Settlement Agreement.

9.2 SSA shall provide to Lead Attorney for Class Counsel an advance copy of any
draft POMS and instructions in implementation of both (i) this Settlement Agreement and (ii) the

Court’s Final Order. Lead Attorney for Class Counsel will provide comments, if any, to SSA,
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within five (5) business days of receiving the draft. SSA will consider Lead Attorney for Class
Counsel’s comments in good faith and will seek to resolve these dispute(s) amicably. In the
event that SSA and Lead Attorney for Class Counsel are unable to resolve the dispute(s), they
will follow the dispute resolution procedures set out in Section I1I, Article 13 of this Settlement
Agreement.
9.3  SSA shall at its own expense provide Lead Attorney for Class Counsel with
timely notification of:
(a) completion of each of SSA’s responsibilities as set cut in Section 11,
Articles 2 through 4 of this Settlement Agreement;
(b)  the aggregate number of Notices of Proposed Class Action Settlement
sent to individuals pursuant to Section III, Article 2.4 of this Settlement
Agreement;
(©) the names and addresses of individuals to whom the Notices of Proposed
Class Action Settlement have been returned as undeliverable (or for any
such other similar reason the Notice is returned); and
(d) the names and addresses of individuals who call the Greenberg Lawsuit
Toll-free Numbers and claim that he/she believes that he/she is a potential
Class Member, but has not received a Notice of Proposed Class Action
Settlement in the mail pursuant to Section III, Article 2.4 of this

Settlement Agreement.

Article 10
(Exclusive and Full Agreement)

10.1  The terms of this Settlement Agreement and any exhibits and appendices thereto

are the exclusive and full agreement of the Parties with respect to all claims for relief by and to
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Class Members as set forth in this Settlement Agreement and in the Complaint, subject to any
amendments that may be required by the Court, and acceptable to the Parties, to obtain approval,
and/or any modifications made pursuant to the terms of this Settlement Agreement. No
representations or inducements or promises to compromise this Action or enter into this
Settlement Agreement have been made, other than those recited or referenced in this Settlement
Agreement.

Article 11
(Contingencies)

11.1  The Parties agree that the terms of this Settlement Agreement are adequate, fair
and reasonable and that a Final Order regarding this Settlement Agreement is contingent upon
such a finding by the Court.

11.2  Notwithstanding anything in this Agreement to the contrary, in the event that the
Court materially modifies this Settlement Agreement in the Final Order, either Class Counsel, on
behalf of Plaintiffs, or Defendants’ counsel, on behalf of Defendants, may void this Settlement
Agreement by giving notice in writing to the other Party within ten (10) business days of the
Court’s action, whereupon the Settlement Agreement and any actions taken thereunder shall be
null and void and of no legal effect; provided, however, that the Parties shall immediately
commence new good faith negotiations for the purpose of trying to agree upon another
settlement agreement for re-submission to the Court for its approval.

11.3  Notwithstanding anything in this Settlement Agreement to the contrary, in the
event of an appeal from the Final Order, SSA shall suspend implementation of the Settlement
Agreement upon the request of Class Counsel, which suspension shall continue until all appeals
are exhausted, unless Class Counsel requests SSA to resume implementation of this Settlement

Agreement at some earlier time.
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Article 12
(Entry of Order of Dismissal With Prejudice)

12.1 If, after the Fairness Hearing, the Court issues the Final Order that it deems
adequate, fair and reasonable, the Court shall dismiss this action with prejudice. pursuant to the
terms of this Settlement Agreement and Federal Rule of Civil Procedure 41(a)(2), except that the
Court shall retain jurisdiction for the limited purposes described in this Settlement Agreement.

The Court’s order of dismissal shall incorporate the terms of the Final Order.

Article 13
(Retention of Jurisdiction by the Court; Dispute Resolution Procedures)

13.1  The Court will retain jurisdiction over this matter for the purposes of (a) enforcing
the provisions of the Settlement Agreement to resolve any disputes, or in the event that one of
the Parties claims (after following this Settlement Agreement’s dispute resolution procedures
below) that there has been a breach of the Settlement Agreement; (b) modifying the Settlement
Agreement if jointly requested by the Parties pursuant to Section III, Article 14 and (c) entering
any other order authorized by the Settlement Agreement.

13.2 Both Class Counsel and Defendants’ counsel will make good faith efforts to
amicably resolve any disputes under, or issues with regard to, the Settlement Agreement. If the
Parties are not able to resolve matters, they will engage in good faith mediation discussions
before a mediator designated by the Court, prior to seeking enforcement by the Court pursuant to

this Article.
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Article 14
(Modification of the Settlement Agreement)

14.1 At any time while the Court retains jurisdiction over this matter as described in
Section III, Article 13, Plaintiffs and Defendants may jointly agree to modify this Settlement
Agreement. Any request for modification must be in writing, signed by both Class Counsel and

Defendants’ counsel, and is subject to approval by the Court.

Article 15
(Effect of Change in Controlling Law)

15.1 A change in controlling law, e.g., an amendment to the Social Security Act that is
inconsistent with the terms of this Agreement, shall supersede the terms of this Agreement on a

prospective basis only.

Article 16
(Release)

16.1  This Settlement Agreement fully and finally resolves all claims asserted in the
Complaint and any and all claims related to the subject matter of this litigation that could have
been asserted in the Complaint. Upon entry of the Final Order, and subject to Section 111,
Articles 11.2 and Articles 12 through 15 of this Settlement Agreement, the Releasing Parties
shall be deemed to have, and by operation of the final judgment shall have, fully, finally and
forever released, relinquished, discharged, and dismissed with prejudice the Released Parties of
and from any and all of the Released Claims, and the Releasing Parties shall forever be barred
and enjoined from bringing or prosecuting any Released Claim against any of the Released
Parties. Nothing contained herein shall release the Commissioner or SSA of any obligations

arising under this Settlement Agreement or under the Final Order.
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Article 17
(No Waiver of Enforcement
of the Laws of the United States against Class Members)

17.1  This Settlement Agreement and any proceedings taken pursuant to it shall not be
construed to waive, reduce or otherwise diminish the authority of the Defendants to enforce the
laws of the United States against Class Members notwithstanding the terms cof this Agreement,

consistent with the Constitution and laws of the United States.

Article 18
(Additional Provisions)

18.1 The headings herein are used for the purpose of convenience only and are not
intended to have legal effect.

18.2  The waiver by one Party of any breach of this Settlement Agreement by any other
party shall not be deemed a waiver of any other prior or subsequent breach of this Settlement
Agreement.

18.3  This Settlement Agreement may be executed in one or more counterparts. All
executed counterparts and each of them shall be deemed to be one and the same instrument
provided that counsel for the Parties to this Settlement Agreement shall exchange among
themselves original signed counterparts.

18.4  This Settlement Agreement shall be binding upon, and inure to the benefit of, the
successors and assigns of the Parties hereto.

18.5 This Settlement Agreement shall not be construed more strictly against one Party
than another merely by virtue of the fact that it, or any part of it, may have been prepared by
counsel for one of the Parties, it being recognized by the Parties that this Settlement Agreement
is the result of arm’s length negotiations between the Parties and that all Parties have contributed

substantially and materially to the preparation of this Settlement Agreement.
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18.6  All counsel and any other person executing this Settlement Agreement and any of
exhibit(s) hereto, or any related settlement documents, warrant and represent that they have the
full authority to do so and that they have the authority to take appropriate action required or
permitted to be taken pursuant to the Settlement Agreement to effectuate its terms.

18.7 Class Counsel and Defendants’ counsel agree to cooperate fully with one another
in seeking preliminary approval from the Court of the Settlement Agreement.

18.8 Class Counsel and Defendants’ counsel, and the Parties, agree not to encourage
any Class Member, non-profit agency, individual or attorney to challenge the Settlement
Agreement or interfere with the process of obtaining preliminary or final approval of the

Settlement Agreement from the Court.

[The remainder of this page is purposefully blank; the signature page follows.]
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Respectfully submitted,

PLAINTIFF EPHRAIM GREENBERG, DEFENDANT CAROLYN W. COLVIN, in her
individually and on behalf of all others similarly official capacity as Acting Commissioner of
situated, Social Security, and DEFENDANT THE

SOCIAL SECURITY ADMINISTRATION,

BY: KELLEY DRYE & WARREN LLP
By: RONALD C. MACHEN JR.

By: palL .t N (DC Bar # 447889),
[ra'T. Kasdan (DC Bar # 2924#4) United States Attorney
Joseph D. Wilson (DC Bar # 466652)
Elizabeth C. Johnson (DC Bar # 987429) DANIEL F. VAN HORN
3050 K St. NW, Suite 400 (DC Bar # 924092),
Washington, DC 20007 Chief, givil Division,
Telephone: (202) 342-8400 AZQ{ / é J
Facsimile: (202) 342-8451 By: ’
Email: ikasdan@kelleydrye.com FRED E. HAYNES §bé Bar #165654),
jwilson(kelleydrye.com Assistant United Stat®§ Attorney
ejohnson@kelleydrye.com 555 Fourth Street, N.W., Room E-4110
Attorneys for Plaintiffs Washington, D.C. 20530

Telephone: (202) 252-2550
Email: fred.haynes@usdoj.gov
Attorneys for Defendants

Of counsel:

DAVID BLACK, General Counsel
ETZION BRAND, Division Director
APARNA V, SRINIVASAN, Attorney
Social Security Administration
Office of the General Counsel
6401 Security Boulevard, Suite 617
Baltimore, Maryland 21235
Telephone: (410) 965-3168 (Brand)
Telephone (410 597-0795 (Srinivasan)
Email: Etzion.Brand(@ssa.gov
Aparna.Srinivasan(@ssa. gov

vh

Dated as of March 2015
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So Ordered.

Dated:%u& yolk2
W Gl -

Unjited States District Court Judge




