
Chapter  

SOCIAL SECURITY APPEALS 

When applicants for Social Security and SSI- benefits are not 

satisfied with the init ial  decision on their claims, they may request a 

reconsideration by the agency that made the init ial  decision: the  

State agency in disabil i ty the Social Security Administration 

in all other cases. The case is reviewed by a person who did 

not participate in the original decision. Applicants who are dissatis

f ied with the reconsideration decision are entit led to a hearing before 

an Administrative Law Judge (ALJ). A large majority of all  hearings 

concern claims for disabil i ty benefits.  

At  that  hear ing,  the Administrative Law Judge is obligated to 

protect the interests of both applicant and government and has au

thor i ty  to  uphold ,  modify or reverse the claim denial. I f  the denial 

is upheld, the case may then be reviewed, at the applicant’s request,  

by the Appeals Council,  an independent review group attached to the 

Office of Hearings and Appeals of the Social Security Administration. 

If  the Council  upholds the Administrative Law Judge’s decision, or 

refuses to review the case, the applicant may request judicial  review 

in  a  U.S.  D ist r ic t  Court .  

Federal court decisions are based solely on the factual record 

developed at the earl ier stages. The courts may aff irm, 

 Th is  descr ipt ion appl ies  to   and SSI  c la ims.  Appeals  under  
 Medicare Hcspitai program are discussed in Chapter 13. 

The Commission has no recommendations concerning Medicaid appeals. 

 For a description of the role of the State agency in the disabil i ty 
adjudication process, see Chapter 9. 
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modify, or reverse the earl ier decision or send it  back to the ALJ or 

the Appeals Council  for further consideration. About one-half of 

district court cases are remanded to the Social Security 

t ion. The effect of such a remand is usually a f inding in favor of 

the applicant.  

In the course of i ts work, the  became concerned 

about the way the appeals process works in practice and the burden 

it places on applicants. Many appeals might have been avoided had 

the claims for disabil ity,  in particular,  been better developed prior to 

the hearings stage. The Commission is recommending a change which 

it hopes will improve this by increasing the number of specialized 

personnel However, even if  this is done, significant numbers of 

claims denials and benefit reductions will still be appealed. The  

Commission recognizes that many claimants have degenerative diseases 

that may have worsened by the t ime their claims reach the hearings 

level. As a result,  i t  is expected that some claims wil l  be allowed by 

 even when there has been adequate development at the init ial  

stages. The Commission, therefore, recommends changes in the 

appeals process designed to improve the development of evidence 

prior to hearings, to encourage the development of a uniform body of 

precedential materials, and to improve the quality of hearings deci

sions generally. 

Pre-Hearing Conferences for Disabil i ty Applicants 

The Commission recommends that  or their designees be 

reauired to hold a ore-hearina conference with the claimant i f  the 

claimant requests it  and is represented. Improved development of 

 See page 214, Chapter 9.  



the case before the hearing can reduce the number of cases in which 

a full  hearing wil l  be needed and can expedite proceedings in 

Under present practices, Administrative Law Judges frequently 

base decisions on medical evidence developed at or after the hearing 

or on their own evaluation of the applicant’s condition at the hearing. 

The Commission believes that better pre-hearing development of the 

evidence can expedite the adjudication process by insuring that 

medical issues are fully documented before the hearing date. A few 

Administrative Law Judges do have conferences with claimants and 

the i r  representat ives  before  the  hear ing.  Th is  pract ice  should  be  

mandatory when the applicant requests it .  

The Commission cautions that pre-hearing interviews are 

inappropriate when the applicant is not represented. Unrepresented 

applicants may be intimidated at a conference into withdrawing a 

valid claim before the hearing itself ,  or fai l  to understand that they 

may be required to attend a full  hearing at a later date. 

Consultative Examinations for Disability Applicants 

The Commission recommends that disability applicants be informed 

of their r ight to have treating physicians comment on the f indings of 

consultative examinations. Consultative examinations can be requested 

 Mashaw,  Jerry  L . ,  e t  a l . ,  Socia l  Secur i ty  Hear ings and Appeals ,  
 Heath and Company, Lexington, Massachusetts,  1978, p. 64. 

Mashaw concludes from random interviews with Administrative Law 
Judges that  percent of appealed claims might be approved on the 
record without further development,  
Judges are unwilling to approve them without conferences with claim-
ants. A l s o ,  Administrat ive  
States, Recommendation 78-2, Procedures for Determining Social Secur
ity Disabil ity Claims. 



by the State agency which makes the init ial  disabil i ty determination, 

by  the  Administ rat ive  Law Judge,  or  by  the  Appeals  Counci l .  They 

are made by physicians who have had no prior contact with the .  

applicant.  The Commission believes that when a consultative examina

tion is ordered, applicants should always be informed in writ ing that 

they have the right to request that the comments of their treating 

physicians on the f indings of the examination be solicited by the 

government. Where an applicant may have been treated by more than 

one physician for the condition for which the consultative examination 

was ordered, i t  is appropriate to contact them all .  Physicians should 

be encouraged to meet the request even though their response is 

v 

Uniform Precedents in Disabil ity Adjudications 

The Commission recommends wider distribution of precedential 

materials. The Commission is concerned about the high percentage of 

appealed cases in which the courts have reversed Administrative 

Law Judges’ decisions. The Social Security appeals process does not 

 The Social Security Disabil i ty Amendments of 1980 (Public Law 
96-265) authorize the Office of Hearings and Appeals to pay physicians 
and other potential sources of medical evidence for information already 
in existence in cases where an application for Disabil i ty Insurance 
benefits is filed. (Payment authority was already available for informa
tion on SSI claims.) Because it  is not clear that this provision wil l  
cover payment for comments by treating physicians requested after a 
consultative examination, the Commission suggests that payment author
ity be extended to cover such comments. 
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create a uniform body of precedent which can be applied in subse

quent cases. On some disabil i ty-related issues, there is confl ict 

among Circuit Courts of Appeal.  A great deal of “operational” law 

at the init ial  stages of the disabil i ty adjudication process has never 

been codified in the form of 

A study by the National Center for Administrative Justice 

indicates that the need to develop a body of uniform precedents is 

greater than ever The study explains that:  

the use of case-based precedents seems particularly 
appropriate in the disabil i ty area. The problems of 
judgment l ie in applying necessarily general rules to 
complex facts. A sense of how that judgment should 
be exercised cannot be communicated effectively in 
abstract terms; concrete examples are essential. 

The report points out that the Social Security Administration’s 

Office of Hearings and Appeals does little to follow judicial precedents: 

This omission raises a delicate but fundamental question 
of both principle and practice: To what extent is a 
national administrative agency bound, legally or morally,  
to follow the holdings of regional Federal courts? Must it  
try to harmonize court law and agency law within each 
judicial jurisdiction, even at the price of regional vari
ation in the administration of its program? Or must 
national uniformity at the administrative level be 
maintained, even at the expense of prolonged dis
cordance between agency law and court law within 
judic ia l  d is t r ic ts  or  c i rcui ts?  The f i rs t  might  be  
called a policy of compliance; and the second, a 
policy of disregard. SSA, as we have seen, has 
pursued neither course with systematic devotion; i t  
has adopted a mixed policy, or perhaps no policy. 

 See page 215.


 M a s h a w ,  J e r r y  L .  e t  a l . ,  s u p r a ,  a t  
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The Center’s report severely crit icizes this fai lure to fol low 

judicial precedents. 

Administrative disregard can be cruelly unfair to those 
parties ( in our case, disabil i ty claimants) who stand to 
benefit  from the unheeded court decisions, giving them a 
hard choice between burdensome l i t igation and the forfeiture 
of their court-declared rights. The end result  is a double 
standard : one rule, the favorable court-made rule, ult imately 
comes to be applied to those persevering and resourceful 
enough to l i t igate, while another rule,  the unfavorable 
agency rule, determines the fate of those, equally deserving 
but  less  determined,  who do not  go to  cour t  .  .  .  The 
more serious objection to administrative noncompliance with 
court precedents is the unfairness in absolute terms of 
withholding from cit izens the rights to which the courts 
have held them entit led, forcing them to pursue costly 
judicial remedies in order to cash those rights in. 

A Social Security Court 

In order to make the basic changes needed in the Social Security 

appeals process, the National Commission recommends the establishment 

of a special court to handle all Social Security appeals from decisions of 

Administrative Law s.-

The court envisaged by the Commission would take over the 

appellate functions now in the hands of the the Appeals Council  and 

the Federal District Courts.  I t  would  be  s t ructured l ike  the  current  

Tax Court in that judges would be appointed by the President for a 

f ixed term, and the President would designate a chief judge to administer 

the court.  There would be divisions of the court so that cases could 

be heard throughout the United States, and a review mechanism would 

be established so that decisions having policy implications could be 

reviewed by the Court en  or by panels of judges. 

 The Commission considered recommending establishment of a special 
disabil ity court,  but i t  appears that the problems in disabil i ty appeals 
occur as well  in appeals for other benefits.  Therefore, the Commis
sion decided that the new court should be concerned with all Social 
Security matters rather than be l imited to disabil i ty cases only. Once 
such a court is established, consideration should be given to including 
SSI and Medicare appeals within the court’s jurisdiction. 



Review before the court or one of i ts divisions could be sought 

by either the denied applicant or the government,  and would be on 

the  record of  the  hear ing and the  ev idence before  the  ALJ.  

from decisions of the court could be made to the U.S. Circuit  Courts 

of Appeal only on grounds of constitutionality or statutory interpre

Where the appeal is sought by the government and the appli

cant has not been represented, a lawyer should be available to the 

applicant at public expense for the court proceeding. 

This new court could make significant improvements in the appeals 

process. Because they reviewed only Social  Security cases, judges of 

the court would acquire an expertise in the area that judges in Federal 

District Courts usually lack. By creating a uniform body of 

t ial  material ,  the court’s decisions would have a signif icant effect on 

the earlier stages of the adjudicative process as well. With all appeals 

going to a single court,  i t  could no longer be argued, as it  is now, 

that the need for uniform nationwide decisions precludes using the 

sometimes conflicting decisions of the several circuit courts as binding 

precedents. 

The  bu  k of the cases appealed would be decided, as now, on 

the basis of whether there is substantial  evidence on the record to 

justify grant;ing or denying benefits.  

Establishment of a special court would also help lessen the conges

tion in the Federal courts. In the twelve-month period ending Septem

ber 30, 1980, 7,716 Social Security and SSI cases were f i led in Federal 

District Courts.  During this same period, the courts remanded 3,429 

cases to  and to the Appeals Council .  
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Quality Control 

The Commission recommends that the Office of Hearings and 

Appeals take prompt and effective steps to improve the quality of the 

Administrative Law Judges’ decisions. The law provides that the 

Appeals Council  may, on its own motion, review ALJ decisions. While 

the Commission removes this authority from the Council ,  i t  believes 

that the Council  should sti l l  be able to look at the broad trend of ALJ 

decisions to determine if  they are t imely, consistent by region, and 

accurate. This review authority could become a signif icant element of 

a quality control program. The Commission acknowledges that the 

size of the caseload probably makes comprehensive review impractical, 

but notes that sampling techniques based on Social Security account 

numbers have been developed which can serve as a fair selection 

method. 

Establishment of a special court as recommended by the Commis

sion should help to improve the whole decision-making process in the 

long run. However, a strong quality control program is also needed. 

The development of quality control techniques should not be postponed 

pending Congressional action establishing the Social Security Court.  


