Experience in Appeals Under Old-Age and

Survivors Insurance

ErnEsT R. BUurTON AND IRVING LADIMEL *

TrE prRocEDURE for hearing and roview of old-ago
and survivors insurance claims under the 1939
anmendmeonts to the Social Security Act has already
involved review by tho United States courts. On
June 26, 1941, the United States District Court
for the Northorn District of Illinois (Iastern
Division) examined the first decision of the Appeals
Council that procoeded boyond the administra
tive bounds of the Social Security Board. In that
caso, the court upheld the Council’s decision that
the plaintiff, who was tho recoiver of a Stato bank
and who had been appointed to that position by
the Auditor of Public Acecounts of the State of
Illinois, did not render services as an omployee
within the meaning of the Social Security Act.

The administrative machinery governing hoear-
ings and review on adjudicative determinations
requosted by dissatisfied claimants was established
in January 1940.! For the first 6 months ntten-
tion was devoted to drafting regulations, proce-
dures, and forms, and to training field referees
rosponsible for the conduect of hearings and the
preparation of docisions. The first roquest for a
hearing was received in July 1940. Regulations
were tentatively approved by the Social Security
Board in July and adopted in October. They aro
designed to make hearings before authoritative
officials readily avaiiable to claimants and to
wage cnrners who disagrees with the decisions of
the Bureau of Old-Age and Survivors Insurance.
This Bureau has primary responsibility for judging
the validity of claims.

The procedure for hearing and review scrves
both ns a safcguard ageinst decisions on elnims
or wage records that may bo incorrcet and as an
assurance to workors and their familics that thoy
have full opportunity to presont their evidence
and contentions. A hearing may be obtained
not only with respect to an application for bene-

*Mr. Durion §s o membor of the Appenls Councl), aud Mr, Lndimer Is on
tho atafl of the Analysls Divislon, Burcau of Old-Agoand Burvivors Insurance.
1 Bee Ladimer, Irving, *Hearlng and Review of Claima and Yago-Record

Cazes Under Old-Age and Burvivors Insurance,' Seclal Security Bulletin,
Vol. 3, No. 7 (July 1940), pp. 91-24.

10

fits but also with rospect to mattors affecting bene-
fit paymonts, such ns a dotermination of deduc.
tions from bonefits and medification in the amount
of benofits as provided in the act. A hoaring may
be granted also on the question of the depondency
of n parent prior to the filing of an application for
parent’s insurance benefits. Thoe Board has alse
liroctod that honrings may be held with respect
to lump-suin paymonts undor the original Social
Security Act.

No hearing may be held until an initial deter-
mination has been mado by the Bureau of Old-Age
and Survivors Insurance. If the claimant is
dissatisficd with this determination ho may request
reconsideration by the Buronu or, alternativaely, an
immediate honring before a reforce, If rocon-
sideration is roquested, the right to a hearing ia
not waived.

The reconsideration process, while not inan-
datory, is apparontly filling an important role in
gettling a large numbor of cnses which might
othoerwise be carricd to a hearing—nocessarily a
moro costly process both for elaimants and for the
Government. In conscquence, a considorable
portion of the cases heard by roforces involves
oither dobatable logal issues or close questions of
fact for which the testimony of witnosses is often
moro revealing than documentary evidence.

To assure consistoncy in the docisions rondored
by the reforces of the 12 regions, provision wes
made nt the outset for the ecoordination of deci-
sions by channeling through a consulting roferee
cortain types of decisions, Ilearing refercos wore
direcied to submit to the consulting reforoe ali
proposed decisions which would modify or roverse
provious determinations made by the Bureau, as
well as cnses in which they wore in doubt as to tho
proper decision,

Who Presents Appeals?

Ovor 830 roquests for hoaring were received
during tho fiscal yoar 1940-41. These have arisen
in all sections of the country, Qver 100 requests
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Tablo 1.—Percentago distribution of 757 casos ! reccived
for hcaring and reviero, and cases as pereent of claims
disaliowed, by type of appeal, fiscal year 1940—11
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iDoenotes ciaims with respect to which o ronqucst for hearing lins boen
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dl, tho einfmant waa not denied a hearlug bamuse of Incligihitity, and tha
¢himant bias not withdrawn bis renuoest,

1 Compamblo diin not availabte.

have comne from each of the two administrative
regions of the Socinl Security BBonrd, where the
mnjority of tho porsons subjoct to the old-age
and survivors insurnnce provisions aro concen-
tratod, Theso regions nre Region 1I (Now York)
and Region VI (1Hinois, Indiann, nnd Wisconsin),
During the same fisenl yonr the Dureau awarded
some 400,000 claimns of all typos,

Whon tho appenlssystom was osteblished, it was
anticipatod that 1 or 2 percont of all claims filed
would bo contosted heyond the Bureau. Accord-
ing to this yenr's oxperioncoe, only about 0.2 percent
of all claims filed were appealed. On tho bnsis of
sample studies, about 4 percont of all clnims filed
wero disallowed by the Bureau, and about 5 per-
cont, of the claims disallowed eventuated in appond,

The preat majority of requosis for hearing and
reviow nre concorned with claims for benefits
{tablo 1). Only 7 perecent of all apponls so far
have been with respeet to roquests for revision
of n wngo record by a worker who may file a claim
at some Limo in the future. Moro than 71 pereont
are concerned with issues in claims for monthly
benefits; the remaining 22 percont are dividoed
botween claims {or lump-sum payments undor the
1935 net and under the 1930 nmendments, Moro
than 40 poreent of the eases involving monthly
benefit eluims rolato to primary benoficiaries, that
is, workers whoso claims are based on their own
wago records.  The next largest proportion, more
than 25 percent of the monthly benefit group,
romes from childrven of wage earners, while about
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15 porcont comes fromn widows who have children
ontitled to monthly insurance benefits. Aged
wives and widows togothor constitute 10 porcent
of the monthly bencfit. cases, and parents 10
porcent, ‘

The proportion of appeals from parents should
be appraisod in connoction with the relatively
small number of parents’ claims. Ior the first
cnlendar yoar, ¢laims submittod by parents totaled
about 1,700—about balf of 1 porcont of all claims
filed. Ono out of ovory three claims presented by
parents was disallowed by the Bureau during tho
first yoar of operation under tho ameonded act.
In proportion to the numbor of claims filed by
parents, the disnllowances and appeals from these
disallowancos by paronts far exceoded those of
any othor typoe of claim. Disallowances arose
chiofly bocnuee parents could not prove that they
wore “wholly depondent upon and supported by’
the wngo onrnoer nt the time of his death.

Reasons for Appeals

‘I'he classificntion of cases deocided by referoos
roflocts the major administrative difficulties en-
countored by the Bureau of Old-Age and Sur-
vivors Insurance in interpreting and applying to
the facts of individual cnses the lnw and the

Table 2.—Porcontage distribution of 757 casea} recolved
Jor hearing and reviote, by issue, fiscal year 1940=41
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rogulations (table 2). The first problem in ad-
judicating a claim is evalunting the wage enrner's
rocord to determine his “insured siatus,’” that is,
his oligibility for benefits. This evaluation ro-
quires dceisions ns to whether the romunecration
ho received constitutes “wages” under the Social
Security Aect, whether it was distributed within
poriods which count toward insured status, and
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whether the total is sufficient to meot the qualify-
ing requirements,

Fully one-third of all hearing cases have come to
tho roferees beeause the claims were rojocted for
lack of insured status or for incorrect dosignation
of remuncration as “wages.” Sworn testimony of
employers and of fellow workers has been ad-
mitted in evidonece at hearings to support claini-
ants’ contontions that wagoes actually paid were
grontor than the employer had reported. Some-
times the detormination haes deponded on the
ovaluation of wages paid in kind, such as the use of
& basemont flat occupied by an apartment-house
jenitor, or on whother the wages paid wore re-
muneration for the sorvices of the claimant alone
or in part for services rondered by othor mem-
bers of his family, Several cases havo dependaod
on whothor wages which were not paid in ocither
cash or kind may be considercd as having beon
“constructively” paid. Claimants have frequently
contended that, becausc their employors owed
them more than they had been paid, there should
be ecredited on their wago records the earned but
unpaid amounts as well as the sums actually reo-
coivod. Wheother and under what circumstances
travoling oxpenses of salesmon should be counted
as part of their wages has boen involved in a con-
siderable number of casos.

Other major problems which have come to the
attontion of the referces have dealt with coverage—
i. c., whother the service performed by tho wage
carner is employment as defined by the Social
Sccurity Act, Tho case which rose to the Federal
district court involves suel an issuo, as well as tho
issuc whether there was any agreemont or connec-
tion between the employer and the omployce. In
that case, the twofold question was whether tho
worker was an cmployco and whether his putative
cmployer was a government instrumentality,
serviees for which are oxcepted from the definition
of cmployment, Among the cases regarding
covorage havoe been those dealing with the defini-
tion of agricultural Inbor, such as work in a com-
morcial hatchery, and those involving employment
of & wngo carnor by a closo rolativo, stich as a
father alleged to be emnployed by a partnership,
of which his son is a member, rather than dircetly
by his son. DBoth of these classes of servico are
excluded from the provisions of tho Social Sccurity
Act, and wages carned in their performance can-
not bo counted toward benefits.
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Cascs involving family relationship constitute
another important classification of requests for
hearing.?  About one out of every scven eases hag
been concerned with whether, within the Imeaning
of the appropriate Stato legislation, the applicant
was legally related as wife, widow, child, or parent
to the wage earncr. Other cases havo required
consideration of domnestic relationships—for ox.
ample, the problem which arises when two or more
alicged wives or widows of the same man file
clanims based on his wage record. Not only must
it bo decided which one is the legal wife or widovw,
but also whether she was “Living with” the wago
carner. ‘The solution of the latter question re.
quires consideration of more than just whether the
man and wife occupied the snme abode. Under
certain conditions, if the husband has been making
regular and substantial contributions to her sup.
port or had been ordered by a court to do so, orif
the absence of one spouse has been clearly tem.
porary, they may be held to be “living with” one
another, Ifor example, the husband may be on
the high scas for an extended period, while the
wife mainteins the home in the Middlo West.

About one-sixth of the hearing requests eompet
inquiry into the various relationships and agree-
ments between omployer and employce. One of the
most diflicult technical problems is the application
of the definition of “employment.” When is an
individual an independont contractor and when
is he in the employ of another? When is the
position of a salesman one of genuine independ-
enee, signifying that his remuneration is not wages,
and when is his activity so controlled as to warrant
regarding his remuneration as attributable to em-
ployment and hence ns wages? Somo cases turn-
ing upon this issue have required lengthy and ex-
haustive inquiry into such details as the hours of
work required, torritorial restrictions, controlling
of itineraries, prescribed selling methods, demon-
strations of produects, furnishing of leads, reports
of calls made, reports of prospects’ credit rating,
linbility for customers’ defaults, and restrictions
upon sale of competitive or noncomnpetitive lines
of goods,

Value of Appealing

Sinco the beginning of the appeals program,
hoaring roferces have submitted to the consulting

1 For a dlscusslon of the problems {nvolved in determining family relatlon-
ahips, sco pp. 2432,
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roforco 262 proposed decisions which differed from
the Burcaw’s. In 180 of these the consultling
rofereo approved the proposed decisions. In G5
othors, the proposed deeisions were disapproved
and in about half of these cases the decisions ree-
ommended by the consulting referce were adopted
and issued by the hearing oflicers. Tho remain-
ing 11 of the 262 proposals were pending with the
consulting reforeo on June 30, Twenty-five of
the 65 cases in which the proposed decisions were
disapproved were eertified by the hearing referces
to the three-member Appeals Couneil for its deei-
gion and one eage way remanded to the Bureau,
which revised its previous determination on the
basis of new evidence. Tho referees alse cortificd
10 of the 186 cases in which thoe consulting referco
had approved their suggested decisions since,
despite such approval, they desived additional
consideration of the issues. With the approval of
the Appeals Council, 11 eases were ecrtified by the
reforees direetly to the Council without prior sub-
mission of tho proposed deceisions to the consulling
referce.

In addition to certified enses {in which thoe de-
cision of the Appeals Council is both the initial
and the final administrative decision resulting
from o hearing), the Appeals Council has received
claimants’ requests for review of referces’ decisions
in 79, or B4 pereent, of the 94 enses decided ad-
versely Lo the elaimants’ contentions, About eno
out of cvery four eases, when initinlly decided—
either by the referee or the Council—has resulted
in the reversel or modificntion of the determina-
tion originally issued by tho Burcau. Aboutl one
in five of the cases decided by the Appeals Council
utpon review of a refereo’s decision has had a
similar efTect.

It is interesting to compare this record of aflir-
mation and reveransl with the record for elaims re-
eonsidered by the Burean ot the instanee of elnim-
ants who protested initinl determinations, A
sample study of about 1,800 reconsiderations
handled during the first 4 months of 1941 revenled
that the Bureau reversed itself in 15 percent of
the cases and that only 5 percent of the cases
which it did not reverse were subsequently
appealed,

According to procedure, n case may reach the
Appenls Council cither by continued objection on
the part of the appellant or by the referce’s certi-
fieation. The cases certified to the Appenls Coun-
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cil havo involved, on the whole, a narrower range
of issues than the cases which claimants have
brought to the Council on the basis of disagroe-
ment with roferce decisions, Many of the certi-
fied cnses have required oxtensive logal study,
Some which involved interpretation of thoe aet or
regulations and about which there was considerable
conflict of opinion were cleared, before being
decided, with the interdepartmental coordinating
committee. This commitice is composed of
members of tho legal stafls of the Fedoral Security
Ageney and the Burcau of Internnl Revonue.

Among tho moroe important issues in theso
certified cnses have been those regarding the
interpretation of the TFederal instrumentality
cxception and the applieation of certain of tho
Board’s regulations concerning wagoes, particularly
those with reference to traveling exponses and
constructive payment. Others of the certified
cases have turned upon the weighing of ovidenco
as to the particular factual situation, For
exnmple, one claim for parent’s bonefits nocessi-
tnted a finding as to whether the aged mother was
dependent upon the deccnsed daughter, with
whom she and two other daughters maintained a
common houechold, or upon all three of the
daughters jointly, The issue in another cose was
whether continued paymonti of wages to a bed-
ridden worker was sick pay ‘“under o plan or
system,’ ¥ and, ns such, exeluded by the act from
wages. Several of the cortified cases in which the
foets have beon quite clear have depended upon
the correet interpretation and application of State
laws and court decisions regarding such mattors
n8 common-law marriage, cquitable adoption of
children, or the determination of o person’s last
domicile.

Cases which claimants havo requested the Ap-
peals Couneil to review after unfavorable decisions
by referees have less often than tho certified ceses
been concerned with diflicult or close queations of
law or fact. In several instances, claimants, in
requesting such reviews, have said that they did
not expect a reversal of the referce, recognizing
that his findings of fact wero correet and that lis
application of the law was sound, but that thoy
“hoped” the Appenls Council “might see things
differently’ or would give consideration to their
ovident ‘“need’ for the bonefits sought. In somo

¥ For & dscusston of 8lek pay os taxable wages, sce the Bulloting July 1941,
pp. 34-58,
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ceses and particularly in lump-sum claims, for
which thoe act prescribes tho rolative priority of
various possiblo claimants, thoe appoal has been to
‘fairnoss.”” Tho claim of o person who may havo
paid the burial expenses of a deceased wage earncr
may have becon denicd beenuse of tho cxistonce
of a survivor with a prior legal right to the lump
sum, although such survivor may never apply
for it or may have beon unfriendly to the wage
carncr during his lifotime.

Tho cffect of prosceuting appeals without legal
merit in view of tho particular facts is reflocted in
tho proportion of decisions which favored appel-
lants in tho certificd and the appealed cases,
Whereas the decisions in 14 of the 25 certified
cases in which decisions wore issued by tho end
of tho fiscal ycar differed from the determinations
rondored by the Bureau, only 7 of the 39 cases
reviewed on the request of tho appellant roversed
previous actions of the Bureau and the reforce.

Favorablo decisions of the Council frequently
provide a basis for making monthly benefit pay-
ments to individuals other than tho elnimant in
the cnso. Decisions with respect to primary
insuranco benefits affect benefits to which the
wago oarnor's wife, if she satisfies othoer require-
ments of age and relationship, mny be entitled.
Tho rights of his children, if they are under 18
yoars of age, may also be concerned. In a caso
involving coverage or employment relationship,
many other wago carners of the same or similar
concerns may benefit by a determination which
will be controlling in their own cases. This
influence has been felt in certain decisions regard-
ing the employces of n water users’ nssocintion
which, prior to the decision of the Appeals Council,
had been held to be & Federal instrumentality
by virtue of its relationship to the United States
Bureau of Reclamation. Likewiso, employces of
building and loan associations holding memboer-
ships in the Fedoral Homo Loan Bank System
stand to benefit from a decision under which they
wero held to be employees under tho Social
Sceurity Act, roversing previous determinations,

.

Conduct of Hearings

In the first year of oporation, plans for the
conduct of hearings crystallized into regular
practico. In the early months of the fiscal year,
roforces recoived from tho consulting roferce a
memorandum accompanying each caso, analyzing
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tho particular issuc involved, suggesting suitablg
lines for the devolopment of ovidence, and calling
attention to guiding opinions rondercd by the
Office of tho General Counsol of tho Iledora]
Security Agoncy. This practice wns continued
Intor in an abbreviated form by furnishing only 4
list of pertinent Board actions, Genoral Counsel
opinions, and provious decisions by other rofcrees
or the Appenls Council. Extensive instructions
regarding development of cases were discontinued,

The task of prepaving the filo for the purposo
of informing the claimant prior to the hearing
of all previous aetions in his caso has been mini.
mized to the extent that only a deseriptive sum-
mary of the evidence is now sent to tho field
office, whero it may bo read by the claimant, If
in any cngo the claimant wishes to examine his
complete file, a photographic copy is then obtained
for his inspection. Originally, complete tran.
scripts were made of the stenographic record of
cach hearing. This practice has been supplanted
by mere recording in most cases, transcriptions
being ordered only in cases which go to the
Appeals Council or when the refereo is unable to
prepare a decision on tho basis of his own notes,
Whenever a caso goes beyond the referoo, however,
the claimant receives every opportunity to study
tho evidence adduced at the hearing, in order that
lie may present to the Council carefully eonsidered
contentions regarding the interpretation of such
ovidence.

An innovation in hearing proceduros is tho nar-
ration, in tho course of tho opening remarks by
tho roforee, of tho proeedural history of the case,
a statomont of tho issues involved, and information
as to tho roferee’s authority and the dogreo of
finality attaching to his deeision, By this monns
tho claimant beeomes fully informod of thoe purpose
of tho hearing and also loarns that his case may be
docided by tho Appoals Council instoad of by the
roferoo, if it involves an unusually diflicult question
of law, and that ho may roquost a roviow of the
roforee’s decision by tho Council. Thus, the appel-
lant is informed of tho importance of tho hoaring
as a vohiclo for carrying—through tho record of
testimony-—all pertinent ovidence which he may
have to present beforo the higher body, should
such action become advisable.

Claimants may be ropresented by qualified
agonts in all eases hoard bofore tho roferees or the
Apponls Council. In about 15 percent of the cases
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heard by referoes, claimantis have been thus ropre-
gented—for the most part by attorneys, In the
othor cnses, relatives, personal friends, and, on a
fow occnsions, cinployors, spoke on belhnlf of the
claimants. In genoral, the presenco of reprosenta-
tives at hoarings has not intorforod with their
orderly conduct. In some cases the questioning of
witnesses by representatives and thie submitting of
attorncys’ briefs relating to certain legnl questions
have beon distinetly helpful. There has boen little
inelinntion on the part of attornoys or agonts to
nsk unroasonable fecs,

The Boeard empowoers referecs to admit to Liear-
ings, besides elaimants themseclves, such other
porsons as tho referces may deem necossary and
proper. Jixperionce of the first year lias shown
that few individuals appoear at hearings other than
the partics concerncd, the witnesses, and field-
office officinls whose tostimony is needod. Somo
employers, although not parties in interest, have
sppearcd when the issue was one of covernge or
wage-record revision. Tho decisions, they ovi-
dontly felt, might have a subscquent bearing on
the question of their tax liability, not only with
regard to tho presont claimant but possibly with
regard to other employees, For this reason, om-
ployers ccensionnlly have wished to submit ovi-
dence, cxamine witnesses, nnd file briefs. Others
haveo attompted to obtain copies of deeisions of the
roferce. It hias been tho practice of the roforecs to
admit employors to hoarings, cven though thoy
wore not. witnesses, if they nttended as friends or
advisers of the claimants, The principle that the
records of the Socinl Security Board are confi-
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dontial has, however, boen zealously observed.t
Employors and their representatives have boeen re-
fused information regarding tho decision, and they
have not been permitted to inspect any portion of
a hoaring record other than that containing their
own tostimony. It is intoresting, however, that
gomo omployers who learn of referces’ decisions
through the claimants themselves have nssisted
them in prosecnting appoals from adverse deci-
sions. Apparently they have recognized that it is
to thoir interest to obtain social insurance benefits
for their past employees.

Summary

The nature as well as the volume of cases com-
prising active requests for hearing has subjected
the hearing system to a test which should have
rovoaled any fundamental dofeets. Although not
all dissatisfied claimants have availed themsolves
of tho privilege of roview, cither through recon-
sideration by tho Bureau or through hearings
before roferces, those enses which have roquired
redotermination have not revenled any serious
difficulty in the procedures for roview. Thoe year's
cxpericnco has substantiated the belief that the
Board’s basie provisions for learing and review
of claims, and the regulations and procodures
designed to ensure fair hesrvings and decisions
resulting from thoughtful doliberation, adopted for
the purpose of being informative as woll as doter-
minative of the claimant’s rights, were constructed
on o solid foundation.

1 Boe Merrlam, Ids O,, *Tho Protoction and Use of Information Obtalned
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1841), pp. 13-19,



