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T H E E X I S T I N G PROVISIONS of t i t l e I I of the Social 
Security A c t require t h a t i n determining re lat ion­
ships between husbands and wives, and children 
and parents, the intestacy laws of the various 
States shall be applied. Since the provisions, 
interpretations, and appl icat ion of the laws of the 
various States v a r y f r om one State to another, 
there has resulted a degree of adminis trat ive 
complexity , di f f iculty i n obtaining u n i f o r m i t y i n 
the determinat ion of claims for benefits, and, to 
some extent, a publ ic resentment of the benefit 
decisions made under these provisions. 

When the old-age insurance program was ex­
panded under the 1939 amendments to include 
protect ion for dependents and survivors, four 
now classes of beneficiaries were established— 
wives, widows, chi ldren, and parents—but the 
act d id not undertake to define those classes w i t h 
any preciseness. Instead, the act directed the 
Social Security Board to apply certain State 
laws i n m a k i n g its determinat ion as to the rela­
t ionship of dependents and survivors to the wage 
earner whose insured status is the basis of their 
c la im to benefits. Section 209 (m) of the act 
provides: 

I n determining whether an appl icant is the wife, widow, 
c h i l d , or parent of a fully insured or current ly insured 
i n d i v i d u a l for purposes of this tit le , the B o a r d shal l apply 
s u c h law as would be applied in determining the devolution 
of intestate personal property by the courts of the S t a t e 
in w h i c h such insured i n d i v i d u a l is domiciled a t the time 
s u c h appl icant files appl icat ion , or, if such insured i n d i ­
v i d u a l is dead, by the courts of the State in w h i c h he was 
domici led a t the t ime of his death , or if s u c h insured 
i n d i v i d u a l is or was not so domiciled in a n y State , by the 
courts of the D i s t r i c t of C o l u m b i a . A p p l i c a n t s who 
according to s u c h law would h a v e the same s tatus relat ive 
to t a k i n g intestate personal property as a wife, widow, 
c h i l d , or p a r e n t sha l l be deemed s u c h . 

There appears to be noth ing of record i n con­
gressional debate or committee hearings to indicate 
the reasons for using State intestacy laws for 
guidance i n the determinat ion of relationship. 
I t m a y be noted t h a t under the or iginal Social 
Security A c t the Board was required, i n m a k i n g 
l u m p - s u m death payments under section 205, to 
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consult the intestacy laws of the State i n which 
the deceased worker was domiciled. There was, 
of course, no problem of determining which 
relatives were eligible for m o n t h l y benefits, since 
such benefits were provided only for the worker 
himself. Section 205 of the 1935 act directed 
the Board not only to make lump-sum payments 
to relatives given p r i o r i t y i n the provisions of 
State intestacy laws, b u t also to determine if an 
alleged relationship was legal in accordance with 
the rules and definitions set f o r t h i n each of those 
laws. I n certain instances, administrat ion of the 
deceased worker 's estate could be required before 
payment was made. 

S impl i fy ing the administrat ive task somewhat, 
the 1939 amendments were so drawn t h a t the 
intestacy laws of the various States are no longer 
used to determine which relatives does eligible for 
benefits. Such determination is now sot f or th in 
the act itself, b o t h as to the classes of relatives 
eligible for m o n t h l y benefits and relatives eligible 
for lump-sum death payments, in the order of their 
p r i o r i t y . However, the State laws continue to be 
used i n determining whether a legal relationship 
between a relative and the wage earner exists, both 
for lump-sum and for m o n t h l y benefit purposes. 

Whi le there is much legal history to support 
the practice of having a Federal statute follow 
State determinations in questions of domestic 
relations, i t is well known t h a t the provisions, 
interpretations, and application of the laws of 
the several States show wide var iat ion . I t has 
been found t h a t considerable complexity arises 
ou t of the conflicts among State laws w i t h respect 
to many aspects of domestic relations. Such 
questions as v a l i d i t y of second marriages, impedi­
ment to marriage, prohibit ions against marriage, 
and the burden of proof i n each type of case are 
subjects of sharply confl icting rulings in the 
different States. N o t only does this conflict lead 
to di f f i culty in determining the relationship 
between parties, b u t i t has also from time to time 
been necessary for the Bureau of Old-Age and 
Survivors Insurance to make benefit decisions, 



under the terms of the act, which are contrary to 
good social policy and common sense. Whi le the 
number of cases in which such problems arise is not 
largo in relation to the whole group of claims, the 
outcome is often very serious for the claimants 
involved and is serious also i n entai l ing difficulties, 
costs, and delays in the adjudication of claims by 
the Board. 

I n applying the law of a worker's domicile, the 
Board has sometimes been forced to disallow 
claims which would have been allowable had the 
wage earner concerned been domiciled i n a differ­
ent State. A recent case typifies this s i tuat ion . 
The claimant widow's marriage to the wage earner 
took place in the D i s t r i c t of Columbia i n M a r c h 
1930, s l ightly loss than 0 months after her previous 
marriage was terminated by divorce i n Virg in ia . 
According to V i rg in ia law, there is a 6-month 
period after divorce dur ing which the remarriage 
of either p a r t y is vo id , and this statute has extra­
territorial effect. Therefore, the marriage was 
void. A t the expiration of the 6-month period, 
a valid common-law marriage would have come 
into existence, and the c laim would have been 
paid, had the couple been l i v i n g in any one of a 
large number of States recognizing such marriages. 
Since the couple returned to live in V i rg in ia , and 
since V i rg in ia does not recognize common-law 
marriage, the c la im had to be disallowed. 

I n addit ion to the lack of u n i f o r m i t y in claims 
decisions due to differences among the several 
jurisdictions, complexity also arises because of 
conflicts w i t h i n certain State laws. When a 
question as to domicile arises after the wage earner 
has died, i t becomes relat ively di f f icult to make the 
proper determination as to which State law should 
be applied. 

Occasionally, complete examination of one of 
these complex situations brings about a manifestly 
absurd result under the very State laws which the 
Board is required to follow. I n a recent Louisiana 
case, for example, i t had to be determined t h a t , i n 
effect, there were two legal widows. The decision 
in this case was, therefore, t h a t the lump-sum 
death payment should be certified one-half to the 
legal widow and one-half to the puta t ive widow of 
the deceased wage earner. 

On occasion a c laim is filed by a fami ly whose 
reputation i n the communi ty is w i t h o u t blemish. 
When the various technicalities are taken in to 
account, however, as they must be i n examining 

an application for insurance benefits, i t is found 
t h a t a determination must be made t h a t the 
husband and wife were not legally marr ied and 
the children, under the law of many States, must 
be ruled to be i l legit imate . Aside f rom the denial 
of benefits, the possible exposure of the alleged 
widow and children as not having a legal re lat ion­
ship to the wage earner may have drastic reper­
cussions on the lives of these people. 

Sometimes a widow w i l l f ind herself i n a di f f icult 
s i tuat ion i n spite of the fact t h a t her marriage to 
the deceased wage earner was contracted i n good 
f a i t h . I f , for example, she marr ied a m a n under 
an erroneous belief t h a t ho was single, the fact 
t h a t she entered the relationship i n good f a i t h can 
i n most instances have no legal weight i n the 
Board's decision. I n one typ ica l case, i n wh i ch a 
widow's claim was disallowed because of an u n ­
dissolved pr ior marriage of the wage earner, the 
fol lowing statement appears i n the case folder: 

I , , hereby state t h a t a t the t ime 
I marr ied Joseph . . . I h a d no 
knowledge of a n y previous marriage h a v i n g been c o n ­
tracted by Joseph . He h a d a l w a y s told 
mo ho was single a n d it is so s tated on the marriage 
certificate. We h a d never been remarried at a later date . 

The first t ime I h a d ever heard of his h a v i n g been pre ­
viously marr ied was at his death , when his brother m e n ­
tioned the fact to me. 

The facts stated i n this document could not 
affect the result. 

Extent of the Problem 

The lack of harmony between relationships as 
determined under State law and the true social 
and economic facts surrounding those re lat ion­
ships is a problem the extent of which can never 
be determined. The cases which have been 
disallowed must be considered merely a sample of 
the possible claims invo lv ing this type of s i tuat ion , 
many of which m a y never reach the Board for 
adjudicat ion. Field-office personnel interview 
some prospective claimants who w i t h d r a w w i t h o u t 
filing claims after discovering t h a t a disallowance 
is probable. I t is probable t h a t other potent ia l 
claimants fa i l to file claims because they expect 
disallowances after hearing of the experiences of 
friends and neighbors. Because of the complexity 
of the question, i t is usually impossible for a l a y ­
man to judge as to his own e l ig ib i l i ty . B u t m a n y 
are l oath to file i f a disallowance seems i n prospect. 
Erroneous in format ion , or mistrust of govern­
mental agencies, or reluctance to r isk exposing an 



unpleasant fami ly s i tuat i on—any of these m a y 
deter a potent ia l c la imant f r o m f i l ing . I t is 
impossible to te l l how m a n y claims are thus 
discouraged. 

Effect Upon Children 
The congressional committee hearings and the 

discussions of the Adv isory Counci l b o t h stressed 
the importance of insurance protect ion for orphans. 
T h e Counci l stated t h a t such protect ion is a t least 
as i m p o r t a n t to the c o m m u n i t y and to society as 
an old-age insurance program. 1 I t has been 
found t h a t the most acute relat ionship problem 
concerns the question of legit imacy. Under the 
interpretat ion of the existing l aw , i l leg i t imate 
children are denied e l ig ib i l i ty to benefits based 
upon the wage records of their fathers, except i n 
very rare instances. The need for revising the 
t rea tment of these children is a t least as groat as 
the need for revision i n the case of a woman who 
claims to be the widow b u t who cannot be recog­
nized as hav ing been the legal wife of a deceased 
wage earner. 

I t m u s t be kept i n m i n d t h a t i l legit imate c h i l ­
dren do n o t always come f r o m temporary indis ­
cretion or immora l conduct, b u t are often the 
chi ldren of men and women who are l i v i n g together 
i n the belief t h a t they are husband and wife . 
Sometimes a man and woman enter in to marriage 
i n good f a i t h , believing themselves to have been 
legally capable of contract ing a v a l i d marriage. 
T h e y have children and conduct themselves in 
accordance w i t h a l l established conceptions of 
m o r a l i t y and propr ie ty . Then the marriage is 
found to have been inva l id because of a f o r m a l i t y i n 
a State law. 

There have been instances, for example, in 
w h i c h a m a n and woman , intending to be marr ied , 
have obtained a marriage license and then, not 
real izing the necessity of a marriage ceremony i n 
add i t i on , have considered themselves marr ied , 
l i ved the ir lives together, and had children. I n 
m a n y cases i t is only the technicalities of State 
laws which prevent the f u l l legal recognition of the 
marriage and the legit imacy of the children. 
Sometimes the children are ruled to be i l legit imate 
because the State law forbids the recognition of 
common-law marriages. I n other instances a 
proper ceremonial marriage may have taken place 
and s t i l l no t be va l id because of technical provision 

1 A d v i s o r y C o u n c i l on S o c i a l S e c u r i t y , Final Report, D e c . 10, 1938, p . 17. 

as to the dissolution of previous marriages. In 
other cases, again, i t is merely the question of 
burden of proof wh i ch constitutes the impediment 
to the v a l i d i t y of a second marriage. 

Chi ldren born of unions i n wh i ch such conditions 
exist are l ike ly to be doomed i l leg i t imate and lose 
benefits to which they would otherwise be entitled. 
The most s t r i k i n g aspect of this type of injustice 
is the fact t h a t accidents of residence are a 
determining factor of pr ime importance. The 
act as now constituted disallows the claim of a 
chi ld whoso parents reside i n one State b u t would 
have awarded h i m benefits had his parents lived in 
another State, one i n which their marriage would 
have been deemed va l id and the chi ld legitimate. 

There have been cases i n which inqu i ry has 
elicited the fact t h a t the entire fami ly in question 
l ived together under one roof and t h a t the father's 
interest in the children was as genuine and as 
sincere as i f the parents had contracted a marriage 
va l id under the State law and the children had 
been recognized as legit imate. The children had 
been l i v i n g w i t h the father, and he hod been sup­
por t ing them. They were his dependents and 
were the direct sufferers f rom the loss of his wage 
income. W i t h i n the structure of our social insur­
ance philosophy, i t seems reasonable that such 
children should receive the same protection of the 
law as is now given to legit imate chi ldren. 

Difficulties Affecting Legal Marriage Status 
Since i t is no t easy for persons other than 

lawyers to visualize the difficulties faced by many 
indiv iduals i n establishing the legal i ty of their 
marriage status and the legit imacy of their children, 
i t m i g h t be wel l to review the major problems 
which the Board has encountered i n interpreting 
the present requirements for determining family 
relationships. 

Removal of legal impediment to marriage.—A 
marriage contracted while a legal obstacle exists is 
n o t a va l id marriage. B u t i f the impediment is 
removed i t m a y be possible for t h a t marriage to 
become v a l i d . However, State laws are in con­
f l i c t as to whether, and the means by which , such 
v a l i d i t y may be established. For example: 

A m a n a n d a w o m a n entered into a common-law 
relationship in Wisconsin in 1900. The w o m a n h a d been 

previously m a r r i e d , a t age 14, but h a d left her first hus-
band several years after their marriage . She a n d her 

second h u s b a n d h a d l ived as m a n a n d wife in various 
States for the p a s t 40 years . T h e wife h a d heard t h a t her 
first h u s b a n d died in 1927. 



I t was ruled t h a t this w o m a n is not the legal wife of the 
wage earner according to the l a w of the State, C a l i f o r n i a , 
in which they are now domici led a n d in w h i c h they h a d 
lived since the time the impediment was removed. 

I l lustrat ive examples of this s i tuat ion m a y be 
found i n other States. I n Georgia no new agree­
ment is necessary to validate a common-law 
marriage after an impediment is removed, b u t a 
new agreement is necessary under similar c i r cum­
stances i n Minnesota . I n V i rg in ia a bigamous 
marriage does not ripen into a legit imate re lat ion­
ship upon the death of the former spouse, although 
it does in West V i rg in ia . However, i n West 
Virginia, i f the impediment happens to be a pro ­
hibition against remarriage w i t h i n the s ta tutory 
period after a divorce, the marriage is vo id . I n 
Ohio a va l id marriage comes into existence after 
removal of an impediment , b u t i n Mich igan there 
must be a new agreement between the parties i f 
neither p a r t y entered into the marriage i n good 
faith. 

One of the best examples t h a t can be furnished 
of the inconsistencies resulting f rom State law is 
a comparison of the fo l lowing cases: 

Case 1. The wage earner, A , marr ied M a r g a r e t h a in 1912 
and was divorced by her in 1922. I n 1919, before the 
divorce, he marr ied the c l a i m a n t widow. 

Case 2. The wage earner , B, marr ied M a r y in 1905, a n d 
they separated a few years later . M a r y died in 1937. 
In 1922 the wage earner m a r r i e d the c l a i m a n t widow. 

There are s t r i k i n g similarit ies in these cases: 
(a) at the time of death, bo th wage earners were 
domiciled i n New Y o r k , (b) bo th of the c laimant 
widows married the wage earners i n N e w Y o r k , 
(c) both second marriages continued for approxi ­
mately 20 years, (d) bo th second marriages were 
void when entered in to , and (e) bo th first marriages 
eventually were legally terminated. However, the 
widow in Case 1 is a legal widow, b u t the widow 
in Case 2 is not a legal widow. H a d the f irst wife 
of B (in Case 2) died before 1933 instead of i n 
1937, the second wife's relationship would have 
become a va l id common-law marriage. The claim 
of the second wife, as the widow, would then have 
been paid instead of being disallowed. This 
result would have followed f rom the fact tha t a 
New Y o r k statute inva l idat ing common-law 
marriage was enacted i n 1933 (see table 1). I t 
cannot be seriously contended t h a t A 's widow is 
morally superior to B's widow, nor does she have 
greater " n a t u r a l " r ights to social insurance pro ­
tection. The social objectives of the act ought 
not to be thwarted by such legal technicalities. 

Waiting period after divorce.—Another source 
of d i f f i culty is the determination whether a m a r ­
riage which occurred after a divorce had taken 
place is va l id . I n many States a w a i t i n g period is 
required before remarriage is permit ted , and i f a 
claimant 's marriage is found to have taken place 
w i t h i n the wa i t ing period the c laim must be d is ­
allowed i n certain cases, regardless of any other 
factor, because of the language of some State 
statutes, while i n other States having similar 
statutes disallowance m a y or m a y n o t be required. 
The complexity and hardships result ing f r om this 
requirement are i l lustrated b y the fo l lowing case: 

The c la imant , a widow w i t h a minor c h i l d , h a d been 
married for the second time on J u l y 1, 1923. H e r divorce 
from her first h u s b a n d d i d not become final u n t i l N o v e m ­
ber 27, 1923. Al though her second marriage h a d t a k e n 
place w i t h i n the wai t ing period, she could, under C a l i ­
fornia l a w , have h a d her divorce made final before her r e ­
marriage if she h a d filed a petition. T h i s w a s not done, 
however, a n d when the c l a i m was filed the B u r e a u h a d to 
rule t h a t her second marriage w a s not v a l i d a n d t h a t she 
w a s not the legal widow. 

The legal requirements for w a i t i n g period before 
remarriage after a divorce, i n 10 selected States 
i n w h i c h specific cases have been ruled on b y the 
Office of the General Counsel of the Federal 
Security Agency, are as follows: 

State Waiting period 

Arkansas None. 
Connecticut None. 
Georgia None, unless specified b y the 

j u r y . 
Idaho 6 months. Marr iage i n i n ­

t e r i m is vo id i f performed 
i n Idaho . 

Massachusetts Marr iage of g u i l t y p a r t y 
w i t h i n 2 years is vo id . 

Minnesota Marr iage w i t h i n 6 months is 
voidable. 

Mich igan Cour t grant ing divorce m a y 
proh ib i t remarriage for as 
long as 2 years i n i ts dis­
cretion. 

New Y o r k Marriage of g u i l t y p a r t y 
dur ing l i fet ime of former 
spouse is vo id , unless court 
grants permission to re ­
m a r r y . 

Oregon Marr iage w i t h i n 6 months is 
vo id . 

Wisconsin Marriage w i t h i n 1 year is 
vo id . 



Presumption of validity of second marriage.—In 
most States there is a presumption of the v a l i d i t y 
of the last marriage. I n terms of survivors 
insurance benefits, th is means t h a t , when each 
of two women alleges t h a t she is the legal spouse, 
the one who marr ied the wage earner last w i l l i n 
most cases receive the benefit award. However , 
th is is not true i n al l cases. I n Ohio, for one, there 
is no such presumption ; the facts must be com­
pletely developed i n adjudicat ing the c la im. 

I n those States which presume the v a l i d i t y 
of the last marriage, the first wife m a y rebut 
the presumption by obtaining a statement f rom 
the clerk of the court i n each jur isd i c t ion where 
the wage earner has resided since their separation, 
indicat ing whether a divorce has been granted to 
the wage earner. I f no court record of a divorce is 
found, the presumption fails, the second spouse is 
considered il legal, and frequently the children are 
deemed i l l e g i t i m a t e . The fo l lowing quotat ion is 
an excerpt f rom an opinion of the General Counsel 
of the Federal Security Agency: 

Genera l ly speaking , in order to overcome the presump­
tion t h a t prevai ls in favor of a n existing as against a 
previous marriage , i t is necessary t h a t there be official 
certification from a l l the counties in w h i c h the deceased 
resided during the period w h e n a divorce might h a v e been 
obtained by h i m , to the effect t h a t no s u c h divorce appears 
on the records. O r d i n a r i l y where the first wife is a c l a i m ­
a n t or potentia l c l a i m a n t the burden of obtaining s u c h 
certifications m a y reasonably be imposed upon her, a n d 
if she fails to produce them we h a v e considered t h a t i t is 
proper to m a k e a determination t h a t the presumption has 
not been overcome. 

The only value of the presumption is t h a t i t 
allows cases i n which necessary facts cannot be 
ascertained to be brought to a conclusion. The 
presumption accomplishes this purpose because 
i t is very di f f icult in most cases, and impossible i n 
many , for the f irst spouse to trace the whereabouts 
of the wage earner over a period of t ime. There is 
l i t t l e doubt t h a t pract ical ly al l the indiv iduals 
receiving the payment when this presumption is 
applied would no t be considered legally marr ied 
i f the true facts were k n o w n . 

H o w this d i f f i cul ty may obstruct the proper 
funct ioning of the survivors insurance system can 
be shown by a specific example. The wage earner, 
M r . W , marr ied A i n 1925, and the couple separated 
i n 1927. I n 1934, W contracted a second marriage 
w i t h B , who l ived w i t h h i m u n t i l his death in 1940. 
A daughter was born of this relationship i n 1935. 
The whereabouts of W f rom the time of his 
separation f rom his first wife u n t i l his death were 

accounted for b y his brother, who stated that dur­
ing t h a t time W had l ived only i n two counties in 
Alabama. A search of the records i n those 
counties was made, and i t was found that no di­
vorce proceedings w i t h respect to the first marriage 
and no leg i t imat ion proceedings invo lv ing the 
chi ld by his second wife had over been instituted. 

The second wife filed the fo l lowing statement in 
connection w i t h her c la im: 

W a n d I were married in . . . C o u n t y , A labama, July 
22, 1934. I went with W about a m o n t h before we were 
m a r r i e d . D u r i n g the t ime we were going together I asked 
h i m if he had ever been married before a n d he said he had 
not. I told h i m t h a t I wanted to know because I didn't 
w a n t to m a r r y anyone t h a t h a d ever been married . 

I marr ied W on the above mentioned date under the 
impression that he h a d never been marr ied before. We 
l ived together continuously from the d a y we married up to 
the t ime he w e n t to his mother 's when he became i l l . 

I never heard of his first wife u n t i l I filed a c laim with 
the Socia l Securi ty B o a r d . 

I n this case the required application of Alabama 
law necessitated the disallowance of the claim of 
the second widow and of the ch i ld . H a d the 
wage earner moved about the country to any 
extent, so t h a t i t would have been difficult to 
trace his whereabouts, i t probably would not 
have been possible to present evidence t h a t every 
county i n which ho had resided hod no record of 
a divorce f rom his first wife . Under these cir­
cumstances the second marriage would have been 
presumed va l id , the chi ld ruled legit imate, and 
m o n t h l y benefit payments would have been 
awarded to the second wife and the chi ld . I n ­
stead, a lump-sum payment was awarded to the 
first widow, who had had no association w i t h the 
wage earner for the 13 years preceding his death. 

Presumptions of v a l i d i t y of marriage arc not 
u n i f o r m . I n some States the presumptions are 
stronger than i n others. I n no State is the 
presumption irrebuttable . 

Validity of common-law marriage.—Conflict in 
State laws on common-law marriage is one of the 
sources of greatest inconsistency. For example, 
common-law marriages are not val id at the present 
t ime i n Massachusetts, New Y o r k , and Wisconsin. 
B u t children of a purported common-law marriage 
arc i l legi t imate according to New Y o r k and Massa­
chusetts l a w ; in Wisconsin they are legitimate. 
I n Ind iana , Pennsylvania, and al l other States in 
which common-law marriages are recognized, the 
wife or widow and the children of such marriages 
are recognized as having a legal status. 

Frequent ly , i n cases i n which two individuals 



marry while there is a legal impediment to such 
a marriage and the impediment is later removed, 
the determining factor as to the subsequent 
legality of the marriage is whether the parties are 
living i n a jur i sd i c t i on i n which common-law 
marriages are v a l i d . The fo l lowing is a quotat i on 
from an opinion of the General Counsel: 

I t is the opinion of this office t h a t upon the removal of 
the impediment of a prior existing marriage a v a l i d 
marriage does not come into existence under the law of 
the Terr i tory of H a w a i i . The rule that a valid marriage 
arises in such a situation obtains only in those jurisdictions 
in which common-law marriage it recognized (38 C. J . 
1297) or there is a statutory provision to the effect that the 
removal of such impediment creates a valid marriage. 
There is no such statute in H a w a i i , nor are common- law 
marriages recognized. [ I ta l ics supplied.] 

The posit ion of the 51 jurisdict ions i n recog­
nizing common-law marriages is shown i n table 1. 
I t is to be noted t h a t there is an almost even 
division among the jurisdict ions on this subject ; 
24 recognize common-law marriages, and 27 do 
not. A large proport ion of the prob lem—both as 
to marriage and as to i l legit imate ch i ld ren— 
could be solved i f there were un i f o rm provisions 
with respect to such marriages. 

Table 1 . — S t a t e s listed in accordance with legal recog­
nition of c o m m o n - l a w marriage, 1941 

States r e c o g n i z i n g c o m m o n - l a w 
m a r r i a g e 

S t a t e s n o t r e c o g n i z i n g c o m m o n - l a w 
m a r r i a g e 

A l a b a m a . A r i z o n a ( r e c o g n i z e d before O c t . 1 , 
1913). A l a s k a ( n o t r e c o g n i z e d b e t w e e n 

M a y 3, 1917, a n d A p r . 28, 1933). 

A r i z o n a ( r e c o g n i z e d before O c t . 1 , 
1913). A l a s k a ( n o t r e c o g n i z e d b e t w e e n 

M a y 3, 1917, a n d A p r . 28, 1933). A r k a n s a s . 
C o l o r a d o . C a l i f o r n i a ( r e c o g n i z e d be fore M a y 

20, 1895). D i s t r i c t o f C o l u m b i a . 
C a l i f o r n i a ( r e c o g n i z e d be fore M a y 

20, 1895). 
F l o r i d a . C o n n e c t i c u t . 
Georgia . D e l a w a r e . 
I d a h o . H a w a i i . 
I n d i a n a . I l l i n o i s ( r e c o g n i z e d be f o re J u l y 1, 

1905). I o w a . 
I l l i n o i s ( r e c o g n i z e d be f o re J u l y 1, 

1905). 
Kansas . K e n t u c k y . 
M i c h i g a n . Louisiana. 
M i n n e s o t a . M a i n e . 
M i s s i s s i p p i ( n o t r e c o g n i z e d b e t w e e n 

1892 a n d A p r i l 2 1 , 1906). 
M a r y l a n d . M i s s i s s i p p i ( n o t r e c o g n i z e d b e t w e e n 

1892 a n d A p r i l 2 1 , 1906). M a s s a c h u s e t t s . 
M o n t a n a . M i s s o u r i ( r e c o g n i z e d be f o re J u n e 20 , 

1921) N e v a d a . 
M i s s o u r i ( r e c o g n i z e d be f o re J u n e 20 , 

1921) 
N e w H a m p s h i r e ( i f , u p o n d e a t h o f 1 

of the p a r t i e s , r e l a t i o n s h i p h a d 
ex is ted f o r 3 y e a r s ) . 

N e b r a s k a ( r e c o g n i z e d be fore A u g . 3, 
1923). 

N e w H a m p s h i r e ( i f , u p o n d e a t h o f 1 
of the p a r t i e s , r e l a t i o n s h i p h a d 
ex is ted f o r 3 y e a r s ) . 

N e b r a s k a ( r e c o g n i z e d be fore A u g . 3, 
1923). 

N e w H a m p s h i r e ( i f , u p o n d e a t h o f 1 
of the p a r t i e s , r e l a t i o n s h i p h a d 
ex is ted f o r 3 y e a r s ) . N e w J e r s e y ( r e c o g n i z e d be fore D e c . 

1, 1939). O h i o . 
N e w J e r s e y ( r e c o g n i z e d be fore D e c . 

1, 1939). 
O k l a h o m a . N e w M e x i c o . 
P e n n s y l v a n i a . N e w Y o r k ( r e c o g n i z e d b e f o r e 1902; 

n o t r e c o g n i z e d f r o m J a n . 1, 1902, t o 
D e c . 3 1 , 1907; r e c o g n i z e d f r o m J a n . 
1, 1908, t o A p r . 29, 1933). 

Rhode I s l a n d . 
N e w Y o r k ( r e c o g n i z e d b e f o r e 1902; 

n o t r e c o g n i z e d f r o m J a n . 1, 1902, t o 
D e c . 3 1 , 1907; r e c o g n i z e d f r o m J a n . 
1, 1908, t o A p r . 29, 1933). 

S o u t h C a r o l i n a . 

N e w Y o r k ( r e c o g n i z e d b e f o r e 1902; 
n o t r e c o g n i z e d f r o m J a n . 1, 1902, t o 
D e c . 3 1 , 1907; r e c o g n i z e d f r o m J a n . 
1, 1908, t o A p r . 29, 1933). S o u t h D a k o t a . 

N e w Y o r k ( r e c o g n i z e d b e f o r e 1902; 
n o t r e c o g n i z e d f r o m J a n . 1, 1902, t o 
D e c . 3 1 , 1907; r e c o g n i z e d f r o m J a n . 
1, 1908, t o A p r . 29, 1933). 

Texas. N o r t h C a r o l i n a . 
W y o m i n g . N o r t h D a k o t a . W y o m i n g . 

O r e g o n ( r e c o g n i z e d b e f o r e J u n e 4, 
1929, if r e l a t i o n s h i p h a d e x i s t e d f o r 
1 y e a r a n d t h e r e is l i v i n g i s s u e ) . 

W y o m i n g . 

Tennessee , ( s p o u s e a n d s p o u s e ' s l e g a l 
r e p r e s e n t a t i v e s are e s t o p p e d t o 
d e n y the existence o f a m a r r i a g e ) . 

W y o m i n g . 

U t a h ( r e c o g n i z e d b e f o r e M a r . 3, 1887, 
and p r o b a b l y u n t i l J u n e 15, 1888). 

W y o m i n g . 

V e r m o n t . 

W y o m i n g . 

V i r g i n i a . 

W y o m i n g . 

W a s h i n g t o n . 

W y o m i n g . 

W e s t V i r g i n i a . 

W y o m i n g . 

W i s c o n s i n ( r e c o g n i z e d b e f o r e J a n . 1, 
1918). 

Attempts to marry which fail.—In States which 
do not recognize common-law marriage there are 
difficulties which arise because parties intending 
to be married fail to comply with all the require­
ments of the jurisdiction. Mention has already 
been made of the fact that in some cases indi­
viduals obtain a marriage license but fail to have 
a ceremony performed, believing they have com­
plied with the law. I n other instances individuals 
are " m a r r i e d " by people who are not authorized 
to perform marriage ceremonies. Or individuals 
may have been " m a r r i e d " by persons authorized 
to perform marriage ceremonies, but have failed 
to obtain a marriage license as required by law. 
There is conflict among the States as to whether 
marriages of these typos are valid or invalid. 
For example, New York law provides that the 
requirement of a marriage license is directory 
only, whereas under Missouri law a license is 
required, and marriages contracted without such 
license are null and void. 

I n one illustrative case the following agreement 
had been made in writing: 
G , Ill., June 2nd, 1915 

T h i s certifies t h a t I , L S a n d C 
F of — , I o w a , have this d a y entered into 
a common L a w Marriage . S a i d L S agrees 
to l ive together in the ordinance of L a w a n d in the State 
of M a t r i m o n y . The said C F agrees to 
l ive together in the ordinance of L a w a n d in the state of 
M a t r i m o n y . The said L S a n d the s a i d 
C F both agree t h a t this contract be as 
binding as though a marriage license were issued a n d a 
marriage ceremony performed. 

Witness our hand this 2nd day of June 1915. 
(Signed) L S 

C F 
W i t n e s s : W . H 
W i t n e s s : J D 

Justice of the Peace. 

This agreement, in itself, would not be sufficient 
to constitute a valid marriage in Illinois. I t would 
be necessary for the justice of the peace actually 
to solemnize the marriage by some formality or 
ceremony in which he declared the parties to be 
married. Probably some such phrase as " I now 
pronounce you man and wife" would be satis­
factory, but its lack would leave the parties legally 
unmarried. 

The good faith of the parties, together with 
the intention to enter into a legal relationship 
and the belief that such a relationship is legal, 
are frequently doomed insufficient or immaterial 
in establishing a legal relationship in these States 
which do not recognize common-law marriage. 



Unless the letter of the law has been observed, 
the claims of such parties must be disallowed. 

Illegitimate Children 

I t should be clear from the preceding discussion 
that the illogical and unsocial treatment of ille­
gitimate children is due largely to similar treat­
ment of the mothers of these children. A revision 
of the law to provide for uniform treatment of 
wives and widows more in accord with common 
sense and justice would also eliminate to a great 
extent the discrimination against illegitimate 
children. I n addition to the types of situations 
already discussed, a few additional points in 
regard to illegitimate children are worthy of 
mention. 

Inheritance rights.—When the wage earner is 
the mother, her issue may become entitled to 
insurance benefits without being legitimate; only 
rarely, however, can illegitimate children of a 
male wage earner become entitled until the father 
has complied with the State requirement for 
legitimation. These requirements vary from State 
to State and fall roughly into three classifications: 
intermarriage of the parties; recognition or ac­
knowledgment of the child by his father; or a 
combination of these requirements. 

Occasionally, as in the following illustration, a 
child is able to meet the legitimation requirements 
and becomes eligible for benefits. 

T h e wage earner , W , who w a s domici led i n O k l a h o m a , 
died i n October 1940. H e w a s s u r v i v e d by a n i l legitimate 
c h i l d a n d a widow (not the mother of the c h i l d ) . F o r the 
c h i l d to be considered a " c h i l d " for purposes of the a c t 
there m u s t h a v e been recognition of the chi ld i n wri t ing 
by the father, i n accordance w i t h O k l a h o m a l a w . F o r t u ­
nate ly for the c l a i m a n t , the wage earner 's mother h a d 
preserved a letter w r i t t e n b y h i m to her , a n d reading i n 
p a r t as follows: 

I received y o u r letter. W a s indeed glad to 
hear from y o u . this leave a l l wel l . H o p e y o u 
are the same. O h yes L — [ t h e chi ld 's m o t h ­
e r ] — h a v e got a boy a n d she is p lanning on 
y o u coming to get i t . I t sure is a beautiful 
baby . H e got a ful l head of h a i r , d imple in 
his cheek, big feet. H a h a h a h a . H e was 
born on D e c . 15, 1938 . . . 

I n a postscript to the letter the wage earner indi­
cated that he had given the child his own name. 
T h e fortuitous existence of this personal and in ­
formal letter established legitimation and benefit 
rights for the child, since acknowledgment under 
Oklahoma law must be in writing. T h e fact that 
there were probably a dozen people who could 
testify that the deceased was the father of the 

child was immaterial. Had the letter been de­
stroyed, the child would not have received benefits. 

I t is interesting to note in this connection 
that, although the Board is compelled frequently 
to exclude the wage earner's own illegitimate 
issue, the illegitimate child of the wage earner's 
wife by an earlier relation with some other man 
may, under the present wording of the act, be 
considered a stepchild of the wage earner and 
receive benefits based upon the wage earner's 
wage record. Thus , if the child in the case just 
cited had been the illegitimate child of the woman 
to whom the wage earner was married at the time 
of his death, the child's benefits would have been 
payable without any question as to whether the 
wage earner was the natural father of the child. 

I n a majority of the States even a written 
acknowledgment would not be sufficient to enable 
the child to inherit. Generally it is necessary 
that the father marry the mother of the child in 
order to accomplish this result. The fact that the 
wage earner was supporting his child, was living 
with it, and was otherwise treating it as any 
normal father would, is also immaterial in most 
States as far as determining legal relationship— 
and hence benefit rights—is concerned. For 
example:— 

T h e wage earner, H , filed c l a i m in F e b r u a r y 1940 for 
p r i m a r y insurance benefits a n d also for benefits on behalf 
of h i s three minor chi ldren . The wage earner ' s c la im was 
al lowed, b u t the c l a i m for the three chi ldren was disallowed 
because they were i l legitimate. Whereupon the wage 
earner petitioned the probate c o u r t to legitimate his three 
sons. I n December 1940 the court legit imated the chil­
d r e n , a n d insurance benefits were immediate ly awarded to 
them. 

Since most claims of children under the ago of 
18 arise in connection with the death of an in­
sured wage earner, the opportunity for compliance 
with the legitimation requirements is often no 
longer available I n only a minority of the cases 
similar to the two illustrated above is it possible 
to legitimate the child. 

Inheritance rights versus the right to support.— 
One reason for excluding illegitimate children 
under the intestacy laws of the various States is 
to prevent an illegitimate child from laying claim 
to the estate of an alleged father. However, in 
all or practically all States the child may lay 
claim to support from his father. The father's 
moral obligation has been hold by the courts to be 
a sufficient consideration for his express agreement 
to support the child; if he promises to pay the 



mother or a third person for the child's support, 
such promise is enforceable.2 

Furthermore, there are statutes in nearly all 
States by which the mother of an illegitimate 
child, or, if she is a pauper or likely to become 
one, the public authorities may institute a special 
action, called a bastardy prosecution, against the 
man claimed to be the father of the child, and on 
proof of the fact the court has power to make him 
pay a stated allowance for the child's support.3 

Thus the incapacity of an illegitimate child to 
inherit from his father does not destroy his right 
to support. State laws clearly recognize his 
dependency status. I n fact, some States specifi­
cally stipulate that illegitimate children are 
eligible to receive benefits under workmen's com­
pensation laws on account of an injury suffered 
by the father. F o r example, reference may be 
made to the following excerpt from the compiled 
laws of Oregon: 

Section 102-1764. I n case an u n m a r r i e d m a n a n d a n u n ­
married woman sha l l have cohabited in the State of 
Oregon as husband a n d wife for over one y e a r prior to the 
death of or acc identa l i n j u r y received by s u c h m a n , a n d 
children shal l be l i v i n g as a result of s a i d relat ion, sa id 
woman and said chi ldren s h a l l be entit led to compensation 
under the [workmen's compensation] act the same as if 
said man a n d w o m a n h a d been legally m a r r i e d . 

Other States place illegitimate children among 
these eligible to benefit by defining the term 
"chi ld" very broadly; still others bring them in by 
including these children to whom the father stood 
in loco parentis. I t seems incongruous that the 
old-age and survivors insurance system, developed 
to protect dependents of deceased wage earners, 
should be prevented from paying benefits to bona 
fide dependent children because of laws relative to 
inheritance rights. 

Foster Children 

While title I I of the Social Security Act recog­
nizes the benefit rights of adopted children and 
stepchildren as well as these of natural children, 
foster children are ignored oven though they are 
in fact part of the wage corner's family and look 
to him for the everyday necessities of life. Adop­
tion proceedings, like most legal proceedings, are 
luxuries beyond the reach of workers in the low 
income groups. Adequate statistical information 
as to the number of foster children in the United 

2 P e c k , E p a p h r o d i t u s , The Law of P e r s o n s and of Domestic Relations (3d 
ed.), C h i c a g o , 1930, p . 399. 

3 I b i d . , p p . 399-400. 

States is not readily available, but it seems rea­
sonable to assume that the foster parent-child rela­
tionship is at least as frequent among covered 
wage earners as is the adoption relationship. I t 
is self-evident that a foster child dependent upon 
an insured wage earner needs the protection of the 
law as much as the adopted child or his own child 
and should have protection for the same reasons. 

Aside from being beyond the reach of a great 
part of our insured population, adoption proceed­
ings are frequently a remote and unfamiliar action 
to them. When foster children are brought into 
the household, formalization of the relationship 
seems unnecessary to many foster parents. The 
following quotation is from a statement made by a 
widow whose claim for benefits on behalf of her 
foster child was disallowed: 

I n 1930 C , m y s is ter - in - law, sent for m e . M y 
h u s b a n d a n d I went to her home. She was i l l a n d told us 
she did not believe she was going to l ive . She told me a n d 
m y h u s b a n d t h a t we could have the b a b y , J . E . C ; 
t h a t she wanted us to t a k e the chi ld , a n d t h a t whichever 
of us l ived the longer should keep the chi ld . The next d a y 
she died a n d the chi ld has been w i t h me ever since t h a t 
time. M y first h u s b a n d , R . B , d ied i n 1935, a n d 
in accordance w i t h our agreement, the c h i l d continued to 
l ive w i t h me as m y chi ld . W e h a d a l w a y s treated h i m 
as our own. We did not adopt him as we did not know it 
was necessary, nor did we ever discuss whether or not he could 
inherit from us. W e considered h i m as our c h i l d because 
he h a d been given to us . 

I n October 1935 I marr ied J . T . B , a n d the c h i l d , 
J . E . C . B l i v e d w i t h us as our o w n c h i l d . Neither 
of us thought of adopting him. [ I ta l ics supplied.] 

The italicized phrases above are probably 
typical of the thought that is given by many 
foster parents to the question of securing inherit­
ance rights for the foster child. Undoubtedly it 
is a prevailing practice among families in all walks 
of life, and particularly in the lower income groups, 
to take in the orphan of a brother, sister, or other 
close relative and "br ing u p " the child. 

E v e n when the parents are aware of the sig­
nificance of adoption proceedings, difficulties besot 
them which are detrimental to the child's benefit 
rights, through no fault of its own. For example, 
consider this excerpt from an affidavit filed with 
the Bureau: 

. . . O n or about A p r i l 30, 1930, the mother agreed to a n d 
d i d surrender full custody of s a i d chi ld to her. A petition 
was prepared for the chi ld 's adoption but was not carr ied 
through because the father demanded p a y m e n t for his 
consent a n d there w a s no m o n e y avai lable . H o w e v e r , on 
or about A p r i l 1, 1931, the father a n d mother both signed 
the consent for adoption of M b y H . a n d F . L 
but then M r . L h a d no money to pay the costs a n d 
fees i n v o l v e d . D u r i n g a l l these interva ls M was 
considered a n d reared up as m y own c h i l d . . . 



I n addition, m a n y cases have been filed in which 
the child was taken from an orphans' home and 
the preliminary steps to adoption were made, but 
the legal action necessary to perfect the adoption 
was never completed. I n other cases, the foster 
parent contracted w i t h a children's home to adopt 
the child but did not comply w i t h the agreement. 

T h e prevalence of such practices is perhaps 
indicated by the fact that, of the 26 States in 
which the B u r e a u has h a d cases requiring sub­
mission to the Office of the General Counsel , 24 
have been found to have a theory known as " e q u i t ­
able adoption. " U n d e r this theory a foster child 
m a y be recognized as a " c h i l d " under State law, 
and hence as a " c h i l d " within the moaning of sec­
tion 209 (m) , if the foster parent has contracted to 
adopt the child but has failed to fulfill the obliga­
tion. A curious feature of equitable adoption is 
that the child is not considered an adopted child, 
since legal adoption has not been completed, but 
rather is considered technically a " c h i l d , " since it 
can inherit . 

The theory of equitable adoption is not a satis­
factory solution to the problem, not only because 
some States have no such theory but also because 
a specific contract is usually necessary before the 
theory can become operat ive . 

Ample precedent has been found in the work­
men's compensation laws of m a n y States for the 
inclusion of the foster child as a dependent. 
Some define " c h i l d " to include the child to whom 
the deceased employee stood in loco parentis. 
Others include the adopted child and define this 
term to cover children who are treated as adopted 
as well as those who have been legally adopted. 
A larger group define actual dependents (in con­
trast to presumed dependents) in terms broad 
enough to permit the inclusion of the foster chi ld . 
Provided that safeguards are written into the 
legislation which would l imit benefits to bona fide 
cases, the inclusion of foster children under title I I 
would m a k e more nearly complete the system of 
protection offered to the dependent children of 
insured wage earners. 

Toward a Solution to the Problem 
Experience i n making administrative deter­

minations on family relationship seems to indicate 
clearly the need for modification of the existing 
provisions of law. T w o methods of approach to a 
solution to the problem suggest themselves. The 

first would be to write into the Social Security Act 
specific provisions w h i c h would extend benefit 
rights to individuals who are found to be in the 
types of situations previously described. The 
second method would be to substitute for the 
present provisions a definition of familial relation­
ships that would be Federal in scope and would per­
mit the application of uniform principles to this as-
pect of the old-age and survivors insurance program. 

I t is also clear from the B o a r d ' s experience that 
any modifications adopted must take into con 
sideration and offer a solution to the specific 
questions discussed above. T h e s e questions re-
late to the circumstances under which a valid 
marriage shall be deemed to have been created; 
to the determination of which of several marriages 
shall be deemed to be v a l i d ; to considerations of 
good faith on the part of individuals entering into 
imperfect relationships; and to the possible ex­
tension of benefit rights to illegitimate and foster 
children. These and other questions must be 
considered and answered in any proposal to solve 
the problems examined in this article—problems 
that arise from marriages which to the individuals 
concerned and to the community are frequently 
not distinguishable from the legally perfect mar­
riage except in a technical sense. 

Modification of the existing provisions with 
respect to dependents' and survivors ' benefit 
rights under the program would in no way at­
tempt to modify or control the application of 
State laws with respect to familial relationships in 
any of the areas in which the States have juris­
diction. Deviat ions from existing determinations 
under State law would relate exclusively to the 
payment of benefits under title I I . These bene­
fits ore paid from Federal funds and are supported 
by Federal taxes uniformly levied and collected. 

A uniform definition of relationship which can 
be applied in the administration of the old-age 
and survivors insurance program would not of 
itself solve all the problems which arise out of the 
conflict of laws in the spheres of marriage, divorce, 
and domicile. B u t it should prove a long step in the 
direction of a solution. I t would allow simplifica­
tion of the administration of the program, and the 
protection of dependents of insured wage earners 
could be achieved more realistically in situations 
which at present frequently give rise to benefit 
awards and claim disallowances that are counter 
to the intent and social policy of the program. 


