Relationship as a Problem in Old-Age and

Survivors Insurance

MicuAEL FooNER AND RoBErT IFrRANCIS™

Thne ex1stiNg prROVIsIONS of title IT of tho Social
Security Act require that in determining relation-
ships between husbands and wives, and children
and parents, the intestancy laws of the various
States shall be applied. Sinee the provisions,
intorprotations, and application of tho laws of the
various States vary fromn one State to another,
there has resulted a degree of administrative
comploxity, difliculty in obtaining uniformity in
tho determination of claims for benefits, and, to
somo extent, a public reacntment of the benefit
decisions made under these provisions.

When tho old-agoe insurance program was ex-
panded under the 1939 amendments to ineludo
protection for depondents and survivors, four
new classes of boneficiaries were established—
wives, widows, childron, and parents—but tho
act did not undertnke to define those eclasses with
any preeiscness, Instead, tho act directed tho
Socinl Sccurity Board to apply certein State
laws in making its dcterminntion as to the rcla-
tionship of dependents and survivors to the wago
carner whose insured status is the basis of their
claim to benofits. Scction 209 (m) of the nct
provides:

In determining whether an applicant is the wife, widow,
child, or parent of a fully insurcd or currently insured
individual for purposes of this title, the Board shall apply
auch law as would be applied in determining the devolution
of intcstate personal dpropcrt,_v,r by the courts of the State
in which such insured individual is domiciled at the time
such applicant filesa applieation, or, if such insured indi-
vidual ia dead, by the courts of the State in which he was
domiciled at the time of his death, or if such insured
individual is or was not so domiciled in any State, by the
courts of the Distriet of Coluinbia., Applicants whao
nccording to such law would have the same status relative
to taking intestate personal property as a wife, widow,
child, or parent shall be deemed such.

There appears to be nothing of record in con-
gressional debate or committeo hearings te indicato
the reasons for using State intestacy laws for
guidance in thoe detormination of relationship,
It may boe noted that undor the originel Social
Seeurity Act the Board was required, in making
lump-sum death payments under section 205, to
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consult the intestacy laws of the Stato in which
tho dececased worker was domiciled. Thore was,
of course, ne problem of determining which
relatives were cligible for monthly benofits, since
such benefits were provided only for the worker
himself. Section 205 of the 1935 set directed
tho Doard not only to makeo lump-sum payments
to relatives given priority in the provisions of
State inteslney laws, but also to determine if an
alleged relationship was legal in accordance with
the rules and definitions set forth in ench of thiosg
laws. In certain instances, administration of the
deceased worker's estate could bo required before
payment was made.

Simplifying tho administrative task somowhat,
the 1939 amondments wore so drawn that the
intestncy laws of the various States are ne longer
used Lo dotermine which relatives are oligible for
benefits.  Such determination is now sot forth in
the nct itself, both as to tho clesses of relatives
oligible for monthly henefits and relatives oligiblo
for lump-sum doath payments, in the order of thoir
priority. Ifowever, the Staic laws continue to be
used in dotermining whether a legal relationship
betweoen a relative and the wago oarner oxists, both
for lnmp-sum and for monthly bonofit purposcs.

While there is much legal history to support
the practice of having a Federal statuto follow
State dotorminations in questions of domestic
rolations, it is well known that tho provisions,
interpretations, and application of tho laws of
the several States show wide varintion. Tt has
been found that considerable complexity arises
out of tho conflicts among State laws with respect
to many nspects of domestic relations. Such
questions as velidity of seceond marriages, impedi-
mont to marriage, prohibitions sgainst marriage,
and the burden of proof in ench type of caso are
subjects of sharply conflicting rulings in the
different States.  Not only does this conflict load
to difficulty in determining tho relationship
botween parties, but it has also from Lime to time
beon necessary for the Burenu of Old-Age and
Survivors Insurance to mnke benelit docisions,
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undor the terms of tho act, which are contrary to
good gocial policy and common sense. While tho
number of cages in which sueh problems ariso is not
large in relation Lo the whole group of claims, the
outcomo is ofton very serious for the clalmants
involved nnd is scrious also in ontailing diflicultios,
costs, and delays in the adjudication of clnims by
the Beard.

In applying the law of a worker’s domicile, the
Board has somelimoes beon foreed to disallow
elaitns whiclh would hiave boon allowable had the
wage earner concerned hoen domiciled in a differ-
ent State. A recont ease Lypifies this situation.
Tho elnimant widow’s marriage to the wago onrnor
took placo in the District of Columbia in March
1030, slightly less than 6 monihs after her provious
marringe was torminated by divorco in Virginia.
According to Virginin law, thore is a G-month
peried aftor divores during which the remnarriage
of cither party is void, and this siatulo hns oxtra-
territorinl offcet.  I'horefore, the marringe was
void. At the expiration of the 6-month period,
a valid common-law marriage would have come
into oxistonce, and the elaim would have beon
paid, Liad the couple been living in any one of a
large number of States recognizing such marriages.
Since tho couple returned Lo live in Virginia, and
since Yirginin does not recognize common-law
marriago, the claim had to be disallowed.

In addition to the lack of uniformity in claims
decisions due Lo differences among the soeveral
jurisdictions, complexity also arises bocause of
conflicts within coertain State laws. Whon a
quosiion as to domicile nrises after the wago earner
has died, it hecomes relativoly diflicult Lo meke the
propor determination as to which State Inw should
bo appliod.

Occasionally, complete examination of ono of
these complox situations brings about a manifestly
absurd result under thoe very State lnws which the
Board is required to follow. In a recent Louisiana
case, for exnmple, it had to be determined that, in
effeet, there were two legal widows, ‘The decision
in this case was, therefore, that the lump-sum
death payment should be certified one-half to the
legal widow and one-half to the putative widow of
the deceased wage carner.

On occasion a claim is filed by a family whose
reputation in the community is without blemish.
When the various lechniealitios are taken into
account, however, as they must bo in examining
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an application for insurance benofits, it is found
that a dotermination must be made that the
hushand and wife were not legally marriod and
the children, under the law of many Statea, must
bo ruled to bo illegitimate. Aside from tho donial
of bonefits, the possible oxposure of the alleged
widow and children as not having a legal relation-
ship to the wage earner may havoe drasiic repor-
cussions on the lives of these people,

Sometimes a widow will find hersclf in a diflicult
giluation in apito of the fact that her marriage to
the decensed wage carncr was contracied in good
faith. If, for example, she married a man under
an crroncous beliof that he was single, tho fact
that she entered tho relationship in good faith can
in most instances have no legal weight in the
Board’s decision. In ono typical ense, in which a
widow’s claiin was disallowed because of an un-
dissolved prior marringo of the wage carner, the
following statement appears in tho cnse folder:

, hereby state that at the time
I married Joseph ______________________ .. . I had no
knowledge of “"f’ previous marriage having been con-
tracted by Josoph Ho had always told
me he was singlo and it is so stated on ihe marringo
cerlifiecate, Wo had never been remarried at o later datlo,

The firat time I had cver henrd of his having been pre-
viously mnrried wns at his death, when his brother mon-
tioned the fact Lo mo,

The facts stated in this document could not
aflect tho result.

Extent of the Problem

Tho lack of harmony botween relationships as
determined under State law and the true social
and cconomic facts surrounding thoso relation-
ships is a problem the extont of which can never
bo determined. Tho cases which have Dbeeon
disallowed must bo considerod mercly a samplo of
the possible claims involving this typo of situation,
many of which may novor reach the Board for
adjudication. Ficld-oflice personnel interview
some prospective claimants who withdraw without
filing elaims aftor discovering that n disallowance
is probable. It is probablo that othor potontial
claimants fail to filo claims because thoy oxpoect
disallowancos after hearing of the experiences of
frionds and neighbors, Becauso of the comploexity
of the question, it is usually impossible for a lay-
man to judge as to his own cligibility. But many
are loath to file if a disallownance scoms in prospect,
Erronecous information, or mistrust of govoern-
mental agoncics, or reluctanco to risk oxposing an
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unpleasant family situation—any of these may
detor a potontial claimant from filing, Tt is
impossible to tell how many claims are thus
discouraged.

Effect Upon Children

Tho congressional committee hearings and the
discussions of tho Advisory Council both stressed
the importance of insurance protection for orphans,
The Council stated that such protoction is at loast
28 important to the community and to socioty as
an old-ego insurance program.! It has been
found that the most acute relationship problem
concerns the question of legitimacy, Under tho
interpretation of the existing law, illogitimato
children are donied eligibility to bonefits based
upon tho wage records of their fathors, oxcept in
vory raro instances. The need for revising the
troatmont of these children is at lonst ns groat as
the need for revision in the case of & woman who
claims to be the widow but who cennot bo recog-
nizod as having been tho legal wife of a decensed
wago oarner,

It must be kept in mind that illegitimato chil-
dren do not always come from temporary indis-
cretion or immoral conduct, but arc often the
children of men and womon who are living togother
in the beliof that they are husband and wife.
Sometimes a man and woman ontor into marriage
in good faith, belioving thiemselves to have Leon
legally capable of contracting a valid marriago.
They have children and conduct themselves in
accordance with all established conceptions of
morality and proprioty. Thon the marriago is
found to have been invalid because of a formality in
o State law,

There have been instances, for example, in
whicli & man and woman, intending to bo married,
have obtained a marriage license and then, not
rerlizing the nceossity of & mariage ceremony in
addition, have considered themseclves married,
lived their lives together, and had clildren. In
many cases it is only the techuicnlilies of State
laws which provent the full legal recognition of tho
marringe and the legitimacy of the children.
Sometimes tho children are ruled to be illegitimate
because tho Stato law forbids the recognition of
common-law maitiages. In other instances a
proper ceremoninl marriage may havo taken placo
and still not be valid beeauso of teelhinicnl provision

1 Advisory Councll on Boclnl Becurity, Final Report, Dec. 10, 1038, p. 17,
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as to the dissolution of provious marriages. In
other cascs, again, it is meorely the quostion of
burden of proof which constitutes the impoediment
to tho validity of a second marringo,

Children born of unions in which such conditiong
oxist are likely to bo deemed illegitimate and loge
benefits to which they would otherwise bo ontitled,
The most striking aspect of this type of injustico
is the fact that naccidents of residence are g
dotermining factor of prime imnportance. Tl
act as now constituted disallows the claim of 5
child whose parents reside in one State but would
havo awarded him benefits had his parents lived in
another State, ono in which their marriage would
have been deemed valid and the child logitimate,

There have heen cases in which inquiry has
clicited the fact that the entire family in question
lived together under one roof and that the father's
interest in the children was as genuine and gs
sincere as if tho parents had contracted a marriage
valid under the State Inw and the children lLad
been recognized as legitimate. The children had
been living with the father, and he had been sup-
porting them. They were his dependents and
were the direct sufferers from the loss of his wage
income. Within the structure of our soeial insur-
ance philosoply, it scems reasonable that such
children should receive the same protection of the
law as is now given to legitimate children,

Difficulties Affecting Legal Marriage Status

Sinco it is not casy for porsons other than
lawyers to visualizo the difliculties faced by many
individuals in establishing the legality of their
marriage status and thelegitimacy of their children,
it might be well to review the major problems
which the Board has encountered in interpreting
the present rcquirements for determining family
relationships,

Removal of legal impediment to marrage—A
marringe contracted while a legal obstacle exists is
not & velid marringe. But if tho impediment is
removed it may be possible for that marringo to
becomna valid. Ilowever, State laws aro in con-
flict as to whether, and the means by which, such
validity may be established.  For example:

A man and a woman entered into o common-law
rcelationship in Wisconsin in 1900, ‘The womnan had been
Breviously married, at age 14, but had left her first hus-

and scveral years after their marriage. She and her
second husband had lived ns man and wife in various
Btatcs for the past 40 years, The wife had heard that her
firat husband died in 1027,
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It waa ruled that this woman Is not the legal wifo of the
wago carner according to the law of the Btate, California
in which tlmf’ aro now domiciled and in which they ha
Hved since the timeo the impediment was removed,

Iustrative examples of this situation may be
found in othor States. In Georgia no new agroe-
ment is nccessary to validate a common-law
marringo after an impediment is removed, but a
new agreoment is neeessary under similar eireum-
gtances in Minnesota. In Virginia a bigamous
marriage does not ripen into a logitimato rolation-
ship upon the death of tho former spouse, although
it does in Wost Virginia. Ilowever, in Wost
Virginin, if the impediment happens to bo a pro-
hibition against romarringe within tho statutory
period after a divorce, tho marriage is void. In
Ohio a valid marriage comes into existenco aftor
removal of an impodimont, but in Michigan thore
must be s now agreoment botweon the parties if
neithor party ontored into the marriage in good
faith,

One of tho best oxamples that can be furnished
of the inconsistoncios resulting from State law ia
a comparison of the following casos:

Caso 1, Tho wage carner, A, married Margarethn in 1012
and was divorced by her in 1922, In 1919, before tho
divoreo, he married tho elaimnnt widow.

Caso 2. The wage carner, B, married Mary in 1005, nud
thoy separnted a fow ycars Inter. Mary died in 1087,
In 1022 tho wage earner marricd the claimant widow,

Thore are striking similarities in these cases:
(8) at the timo of death, both wage oarnors were
domiciled in Now York, (b) both of the claimant
widowas married the wagoe earners in New York,
{¢) both second marriages continuod for approxi-
mately 20 years, {d) both sccond marringes woro
void whon entered into, and {(e) both first mnarringes
eventually wore logally terminatod. llowover, the
widow in Case 1 is a legal widow, but the widow
in Caso 2 is not a legal widow. Ilad the first wife
of B (in Case 2} died beforo 1933 instead of in
1037, the second wifo’s relationship would have
become a valid common-law marriage, The claim
of Lthe second wife, as the widow, would then havo
beon paid instead of being disallowed. 'This
rosult would have followed from the fact that a
New York statuto invalidating common-law
marringo was enacted in 1933 (sce table 1), It
cannot be seriously contonded that A’s widow is
morally superior to B's widow, nor does she havo
groater “natural’”’ rights to socinl insurance pro-
tection. Tho social objectives of the act ought
not to be thwarted by such legal techniealitios.
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Waiting period after divorce—Another source
of difficulty is the dotermination whother a mar-
ringo which occurred efter a divorce had taken
place is valid. In many States a waiting period is
requirod before romarriage is pormitted, and if a
claimant’s marrioge is found to have takon place
within tho waiting period the c¢laim must be dis-
allowed in cortain cases, regardless of any other
factor, becnuse of the language of some State
statutes, whilo in other States having similar
statutes disallowance may or may not be required.
Tho comploxity and hardships resulting from this
requirement aro illustrated by the following case:

‘The clalmant, a widow with o minor ohild, had beon
married for the sceond timo on July 1, 1923, Ylor divores
fromn her first husband did not beecotno final until Novem-
ber 27, 1023, Although her sccond marriago had taken
Plnco within tho walting Period, she couldb under Call-
ornin law, have had her divorce mado final before her re-
marriago if she had filed o petition, This was not dons,
however, and whon the claim wns filed the Buresu had to
rulo thal her sccond marriage was not valid and that ghe
was not the legal widow,

The legal roquirements for waiting poriod bofore
romarringe after a divorce, in 10 sclected States
in which spocific casos have beon ruled on by the
Offico of the Goneral Counsol of the Federal
Security Agoency, aro as follows:

Slate

Arkansas___ . ______ None.

Conneeticut. . _____ Nonao,

Georgin____.__..._ None, unless specified by the
jury.

Idaho._____ ... __. 0 months. Marriage in in-
terim is void if performed
in Idalo,

Massachusotta_ ____ Marringe of guilty party
within 2 years is void,

Minnesota_________ Marriage within 6 montha is
voidable,

Michigan___._____. Court granting divorce may
prohibit remarriage for ns
long as 2 yoars in its dis-
cretion.

New York.________ Marringe of guilty party
during lifetime of former
spouse is void, unless court
grants permission to ro-
marry.

Oregon_______.__.. Marriage within 6 months is
void,

Wisconsin__ ... .. Marringe within 1 year is
void.

Wetting period
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Presumplion of validity of second marriage.—In
most States thore is a presumption of the validity
of the last marriage. In terms of survivors
insurance benefits, this mcans that, when ecach
of iwo women alleges that she is the legal spouso,
tho ono who married the wago earncr last will in
mosi cases recoive tho benofit award, Howover,
this is not true in all cases. In Ohio, for one, there
is no such presumption; the facts must bo com-
plotely devcloped in adjudieating the claim.

In those States which presumo the validity
of the lnst marringe, the first wife may rcbut
the presumption by obtaining a statoment from
the clerk of tho court in each jurisdiction whero
tho wago carner has resided since their scparation,
indicating whether a divorce has been granted to
the wago earnor,  If no court record of a divorce is
found, the presumption fails, the second spouse is
considored illogal, and frequently the children are
deomed illegitimate, The following quotation is
an oxcorpt from an opinion of the General Counsel
of the Fodoral Sccurity Agoncy:

Genorally speaking, in order to overcome tbe presump-
tlon that prevails in favor of an cxisting as against a
provious marriage, it i8 necceasary that thero be official
certification from all thoe counties in whieh the dcceased
resided durlng the perfod when a divoree might have been
obtained by him, to the effccet that no such divorce inen.ra
on the records. Ordinarily where the first wife is a ¢laim-
ant or potential claimant the burden of obtaining such
certifications may reasonably be imposed upon her, and
if she fnils to produce them we have considered that it is
proper to makoe a dotermination that the presumption has
not been overcome.

The only value of the presumption is that it
allows cases in whiclh nccessary facts cannot be
ascertained to be brought to a conclusion. ‘The
presumption accomplishes this purpose beeauso
it is vory difficult in most cases, and imnpossible in
many, for the first spouse to trace the whercabouts
of the wage carnor over a period of time.  There is
little doubt that practically all the individuals
recoiving the paymont when this presumption is
applied would not be considercd Iegnlly married
if tho true facts were known,

IHow this difliculty may obstruct thoe proper
funetioning of the survivors insurance system can
be shown by a specific example, The wagd carner,
Mr, W, married A in 1925, and the couple separated
in1927. In 1934, W contracted a sccond marringe
with B, who lived with him until his death in 1940.
A daughter was born of this relationship in 1935,
The whereabouts of W from the time of his
sopatation from his first wifo until hiy death were
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accounted for by his brother, who stated that dyp-
ing that time W had lived only in two countios ip
Alabama. A scarch of the records in thogg
countics was made, and it was found that no (j.
vorce proceedings with respect to the first inarriege
and no legitimation proceedings involving the
child by his sccond wife had over been instituted,

Thoe second wife filed the following statomnent in
conncction with her claim:

W and I were marricd in |
22, 1934, I went with W about a month before we werep
married, During the time we were going Ltogether 1 agked
him if he had cver been married before and he said he hed
not, 1 told him that I wanted to know becausc I didn't
want to mnrr{vnnyonc that had ever been married.

I married on tho above mentioned date under the
impression that he had never heen married before, Wo
lived together continuously from the day we married up {o
the timo he went to his mother’s when he beeano L.

1 never heard of his firat wife until I filed a olaim with
the SBocinl Scourity Doard.

. » County, Alabamn, July

In this case the required application of Alabama
law necessitated the disallowance of the claim of
the sccond widow and of the child. ITad the
wagoe carncr moved about the country te any
extent, so that it would have been diflicult to
traco his whereabouts, it probably would not
have been possible to present evidence that every
county in which he had resided had no record of
a divorce from his first wife. Under those cir-
cumstances the second marriage would havo been
presumed valid, the child ruled legitimate, and
monthily benefit payments would have been
awarded to the scecond wife and the child. In-
stead, a lump-sum payment was awnrded Lo the
first widow, who Lad had no associntion with the
wage carner for the 13 years preceding his death.

Presumptions of validity of marriage are not
uniform, In some States the presumptions are
stronger than in others. In no State is the
presumption irrebuttable,

Validity of common-law marriage—Conflict in
State laws on common-law marriage is onc of the
sources of greatest inconsistency. Tor example,
common-law marriages aro not valid at the present
timo in Massachusctts, Now York, and Wisconsin.
But children of a purported common-law marriage
are illegitimato according Lo Now York and Magsa-
chusetts lew; in Wisconsin they are legitimato.
In Indiana, Pennsylvania, and all other States in
which common-law marringes aro recognized, the -
wife or widow and the children of such marringes
aro recognized as having a legal status,

Frequently, in cnses in which two individuals
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marry while there js 2 legal impedimont to such
s marriago and the impediment is later removed,
the dctormining factor as to the subsequent
Jegality of tho marriage is whether the partics aro
living in a jurisdiction in which common-law
marriages are valid. The following is a quotation
from an opinion of the General Counscl:

It is the opinion of this office that upon tho removal of
the fmpediment of a prior exisfing marringe a  valid
matringe does not come into existence under the law of
tho 'l‘crritorfr of Hawaii. The rule that a valid marriage
arises in such a silualion oblains only in those jurisdiclions
in which common-law marriage iz recognized (38 C. J.
1297) or there is a statulory provieion lo the effcct that the
removal of such impedimen! creales a valid marriage.
There is no such statute in Hawaii, nor are common-iaw
marriages reeognized. [Ialies supplied.]

The position of the 51 jurisdictions in recog-
nizing common-law marriages is shown in table 1.
It is to boe noled that there is an almost even
division among the jurisdictions on this subject;
94 recognizo common-law marriages, and 27 do
not. A large proportion of the problem-—both as
to marringe and as to illegitimate children—
could be golved if there were uniform provisions

with respeet to such marriages.

Table 1.—Srates listed in accordance with legal recog-
nition of common-lawgmarriage, 1941

Sintes not recognizing common:fnw

Biates recognixing common-lnw
mntringo

morringe

Alabamn.,

Atlronn (recognited hefore Oct. 1,
Alaska  (not 1013},

recopnlecd  botween

My 3, 1017, and Apr. 28, 1935), Arkansns,
Colorada. Californin (recognized before Moy
District of Columblin, 20, 1805).
Florlda, Connecticut.
Oearglin. Delnwnre.
Idahe, Hawaii,
Indlnun. Illinols (rccognired hefore July 1,
Towa., 1905).,
Knansas, Kenfucky.
Michignn, Lonisiann,
Minnesola, Mnine.
Mlssiulpvl (not reeognited between | Marylnnd,
1802 and Aprll 21, 1000). Mnssachusolts.
;f;lunu\nn. Missourl {recognlzed before June 20,
avadn.

New Hampshlra (if, upon denth of 1
of the parties, relationship hnd
exlsted for 3 years).

Qhlo,

Oklnhomn,

Pennsylvanin,

Rhode Island,

Houth Carollna.

Bouth Dnkota,

Toxas.

Wyoming.

1021).

Nch%mlm {rocognired heloro Aug. 3,
1023),

New Js%r):ioy (recognized beforo Dec,

New Mexico.

Now York (rccognized beforo 1002;
not recognized from Jan, 1, 1602, to
1ee. 31, 1807; recognlred from Jan,
1, 1008, 1o Apr, 29, 1933).

North Carolina,

North Dakota.

COregon (rcw%nimd hefore June 4,
1929, 1f relntionahlp had existed for
1 yeat and thero is living lssue).

Tennesseo (spouse atid spouse’s legal
represetitatlyes ore estapped Lo
deny tho existence of o tharriage).

Utahl {recognlzed beforo Mar. 3, 1887,
and probably until June 18, 1888).

Vermont,

Virginin,

Washlngton,

West Virginla,

Wiscg;lsln (recogntrod beforo Jan, 1,
1018},
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Attempts to marry which fail—In States which
do not recognize common-law marriage there are
difficultios which arise because parties intending
to bo mairied fail to comply with all the require-
ments of the jurisdiction. Moention has already
been made of the fact that in some cases indi-
viduals obtain & marriage liconse but fail to have
o coreinony performed, bolieving they have com-
plied with the law. In other instances individuals
are “mairied” by people who are not authorized
to porform marringe ceremonics. Or individuals
may have been “‘married” by porsons authorized
to performm marriage ceremonies, but have failed
to obtain a mariago liconse ns required by law,
There is conflict among the Stetes as to whether
marringes of these types are valid or invelid.
For oxample, Now York law provides that tho
requirement of a meariage licenso is directory
only, wherens under Missouri law a license is
required, and marringes contracted without such
license are null and void,

In one illustrative case the following agreomoent
Lind boen made in writing:

G- , 111, June 2nd, 1915
‘Fhis certifies that 1, Lo ... 8._._._ and C_._...
Fo____. of ________. Iawa, have this dey entered into

a common Law Marriago. 8ald L _.__._ 8___.__ agroeea
Lo live together in the ordinance of Law and in tho State
of Matrimony. Tho said agrees {o
live together in the ordinance of Law and in the state of
Matrimony. The said L..____ B______ and tho said
C._..__ @ bath ngreo that this contraot be as
binding as though a marrlage license were fssued and a
marringe ceremony performed.
Witness our hand this 2nd day of June 10165,

(Signed) L.o...-.. 8. ...
C

=

Witness: W. H.____.
Witness: J_____. D

Justice of the Peace.

This agreement, in itself, would not bo sufficient
to constitute a valid mnarriage in Illinois, It would
be nceossary for the justice of the peace actually
to solemnize the marriage by somo formality or
coremony in which ho declared the parties to bo
married, Probably some such phrase as “‘I now
pronounce you man and wife”’ would be satis-
factory, but its lack would leave the partios legally
unmarried.

The good faith of the partics, togethor with
the intention to onter into a logal relationship
and tho belief that such a relationship is logal,
are frequently deemed insuflicient or immaterial
in establishing a legal relationship in thoso States
which do not recognize common-law marriage.
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Unless thoe lottor of the law has been observed,
the claims of such parties must bo disallowed.

Hlegltimato Children

It should be clear from the preceding discussion
that the illogical and unsccial treatmont of ille-
gitimate children is due largely to similar treat-
ment of tho mothers of these childron. A rovision
of the law to provide for uniforn treatmont of
wives and widows more in accord with cominon
senso and justice would also oliminate to n groat
extont the discrimination against illegitimate
children. In addition to the types of situations
already discussed, n fow additional points in
regard to illegitimate childron are worthy of
mention,

Inheritance rights,—When the wage carner is
the mother, her issue may become entitled to
insurance benefits without being logitimato; only
rarely, however, can illogitimato children of a
malo wago earnor becomo entitled until the fathor
has complied with the State roquirement for
legitimation. Theso roquirements vary from State
to State and fall roughly into throo classifications:
intermarriage of thoe parties; rocognition or ac-
knowledgment of the child by his fathor; or a
combination of these requirements.

Occasionally, as in tho following illustration, o
child is able to mcot the legitimation requiremonts
and becomes eligible for benefits.

The wage earner, W, who wna domleiled in Qklshoma,
died in Ooctober 1940. He was survived by an illegitimate
ohild and a widow (not the mother of the ohild), For the
ohild to be considercd a “child” for purposes of the aot
there must have beon recognition of the ohild in writing
by the father, in accordance with Oklahoma law., Fortu-
nately for the claimant, the wagoe earnor’s mother had
presorved a lotter written by him to her, and reading in
part as follows:

I received your lotter. 'Was indeed glad to
hear from you. thilsleaveall well. Hopo you
are the same. Oh yes L—[the child’s moth-
erl—have got a boy and she ia planning on

ou coming to got it. It sure ia a beautiful
gaby. He got a full head of halr, dimple in
his cheek, big fcet. Ha ha ha ha,

horn on bec. 15, 1938 . . .
In"a postscript to the lettor the wage carner indi-
cated that he had given tho child his own name.
The fortuitous oxistence of this porsonal and in-
formal lotter established legitimation and benefit
rights for the child, since acknowledgment under
Oklahoma law must be in writing. The fact that
there were probably & dozen people who could

testify that the deceasod was the fathor of the

Ho waa
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child was immatorial. Had tho lotter beon de.
stroyed, the child would not have reccived benefits,

It is interesting to noto in this connection
that, although the Board is compelled froquently
to oxclude the wage carner's own illegitimatg
issue, the illegitimato child of tho wago earnorg
wifo by an carlier rolation with somo other man
may, under the present wording of tho aet, o
considored a stopchild of the wage carner and
reccive bonefits based upon the wage carnor's
wago record, Thus, if the child in the case just
cited had been tho illegitimate child of the woman
to whom tho wage carner was married at tho time
of his death, the child’s benefits would have been
payable without any question as to whether the
wngo carner was the natural faiher of the child,

In a majority of tho States oven a written
acknowledgment would not be suflicient to onable
tho child to inherit. Generally it is necessary
that the father marry tho mother of tho child in
order to accomplish this result. Tho fact that the
wago carncer was supporting his child, was living
with it, and was othorwise treating it as any
normal [ather would, is also immaterial in inost
States as far as determining legal relationship—
and hoence benefit &ights—is concerned. Tor
oexample:—

The wage carner, H, filed claim in February 1040 for
prinary insurance benefits and also for benefits on bohalf
of hia three minor childron. Tho wagoe earnor’s claim was
altowed, but the claim for the three ehildron was disallowed
because thoy woro illegitimate. Whercupon the wage
earnor thltioned the prohate court to lcgitl‘mnto hia threo
gons, In December 1940 tho ecourt legltimated tho ohil-
dlrcn, and insurance benefits were immedintely awarded to
thom,

Since most claims of children under the age of
18 arise in conncction with tho death of an in-
sured wago earnor, the opportunity for compliance
with the legitimation requireinents is often no
longer available. In only a minority of the cases
similar to the two illustrated above is it possible
to legitimato tho ehild.

Inheritance rights versus the right to support.—
One reason for oxcluding illegitinate children
under the intestacy laws of tho various States is
to provont an illegitimate child from laying claim
to tho ostoto of an alleged father, Iowover, in
all or practically all States the child may lay
claim to support from his father. Tho father's
moral obligation has been hold by the courts to be
a suflicient consideration for his oxpress agreoment
to support the child; if he promises to pay tho
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mothor or a third porson for tho child’s support,
such promise is onforccablo.?

Furthermore, thore are statutes in nearly all
States by which tho mother of an illegitimato
child, or, if sho is n pauper or likely to becomo
ono, the public nuthoritics may institute a special
action, called a bastardy prosecution, against tho
man eclaimed to be the fathier of tho child, and on
proof of tho faet the court has power Lo malke him
pay o stated allowaneo for the child’s support.?

Thus tho incapacity of an illegitimato child to
inherit from his father does not destroy his right
to support. State laws clearly recognize his
dopendency status. In fact, some States specifi-
colly stipulato that illegitimate children are
dligible to receive benefits under worlanen’s com-
pensation laws on account of an injury suffored
by the father. For oxamplo, referenco may be
made to the following excerpt from tho compiled
laws of Oregon:

Scotion 102-1764, In caso an unmarried man and an un-
marricd woman shall have cohabited in the Statoc of
Oregon fa husband and wifo for over one year prior to the
doath of or accidental injury received by such man, and
ohildren shall he living as a result of sald relation, said
woman and said ohildron shall bo entitled to compensation
under the [workmen's eompensation] act the samo as if
paid man and woeman had been logally married,

Other States placo illegitimate childron among
those eligible to benefit by dofining the term
“child”” very broadly; still others bring them in by
including thoso children to whom thoe father stood
in loco parentis. It seems incongruous that the
old-ago and survivors insurance system, doveloped
to protect dependents of decensed wage carncrs,
should be prevented from paying benofits to bona
fide dopendent children because of laws rolativo to

inheritance rights.
Foster Children

While title II of the Social Sceurity Act recog-
nizes the benefit rights of adopted children and
stepeliildren as well as those of natural children,
foster children are ignored oven though thoy are
in fact part of the wage carner’s family and look
to him for the overyday nccossities of life. Adop-
tion proecedings, like most legal procoedings, are
luxuries beyond tho reach of workers in the low
income groups. Adequato statistical information
18 to the number of foster ehildren in the United

——
V Peck, Epaphroditus, The Law of Persons and of Domeatic Reiotions (3d
ed.}, Chleago, 1030, p. 300,
#Ibld., pp. 390-400,
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States is not readily available, but it scoms roa-
sonable to assumo that tho fostor paront-child rela-
tionship is at lonst as frequont among covered
wagoe onrnors as is tho adoption relationship. It
is sclf-ovident that a foster child depondont upon
an insured wago earner noeds tho protection of the
law as much as the adopted child or Lis own child
and should have protection for the samo reasons.

Asgide from being beyond the reach of a groat
part of our insured population, adoption procoed-
ings are frequently a romoto and unfamiliar action
to them. When foster childron aro brought into
tho houschold, formalization of the relationship
scems unnccessary to many fostoer paronts. The
following quotation is from a statement made by a
widow whose claim for benefits on behalf of her
foster child was disallowod:

In 1030 C__.__. ' mi; aister-in-law, sent for mo. My
husband and I went to her home, She was ill and told us
she did not bolieve she was going to live. 8ho told me and
my husband that wo could havo the baby, J, I2, C_. ... H
that sho wanted us to tako the ohild, and that whichevor
of us lived the longer should keep tho child. The next day
she died and the ohild has beon with me ever plnce that
timo. My first husband, R, B_..__. s dicd in 1935, and
in necordance with our a&reemcnt. tho child continued to
live with ine as my child. Wo had always treated him
ns our own. We did nol adopl him as we did not know i
was necessary, nor did we ever discuar whether or not he could
inheril from us. We consldered him as our child beoause
he had been given to us.

In Ootober 1985 I marrled J. T. B__..__. » and the ohild,
JJE. C.B_____. lived with us as our own child, Nefther
of ug thought of adopling him. [Italios supplied.]

The italicized phrases above aro probably
typical of thoe thought that is givon by many
foster parents to tho quostion of sccuring inherit-
ance rights for tho foster child. Undoubtedly it
is a prevailing practice among familics in all walks
of lifo, and particularly in the lower incomoe groups,
to take in the orphan of a brother, sister, or other

closo relative and “bring up” the child,

Even when the parents are sware of tho sig-
nificance of adoption proceedings, difficultics besot
themn which are detrimontal to the child’s benefit
rights, through no fault of its own. For examplo,
considor this oxcorpt from an aflidavit filed with
the Buronu:

..+ « Onorabout April 30, 1930, the methor agreed to and
did surrender full cuatodf of said ohild to her. A potition
was prepared for tho child's adoption but was not oarried
through beeause the father demanded payment for hie

consent and there was no monoy availablo,” However, on
or about April 1, 1831, tho father and mother both slgned

the consent for adoptionof M_____. bg H.oand ¥, L_____.
but then Mr, L______ had ne monoy o pay the coats and
fees involved. During all these intervals M. . was
considered and reared up ns tny own child , . .
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In addition, many cases have been filed in which
the child wos taken from an orphans’ homo and
the preliminary steps to adoption were made, but
the logal action necessary to perfect tho adoption
was never completed. In other cases, the foster
parent contractod with a children’s home to adopt
the child but did not comply with the agreement.

Tho provalonce of such practices is perhaps
indicatod by the fact that, of the 26 States in
which the Bureau has had cases roquiring sub-
mission to the Office of the Genoral Counsol, 24
have been found to have a theory known as ““cquit-
able adoption.” Under this theory a foster child
may bo recognizod as a “child” under State law,
and hence as & “child” within the meaning of sec-
tion 209 (m), if the foster parent has contracted to
adopt tho child but has failed to fulfill the obliga-
tion. A curious feature of equitable adoption is
that the child is not. considered an adopted child,
since logal adoption Las not been comploted, but
rather is considered technically a “child,’ sinco it
can inhorit,

Tho theory of oquitable adoption is not a satis-
factory solution to tlie problem, not only beeause
some States have no such theory but also hecauso
a spocific contract is vsually necessary beforo the
theory can become oporativo.

Ample precodont has been found in the work-
men’s compensation laws of many States for the
inclusion of the fostor child as a dependent.
Some define “child” to include the child to whom
tho deceased omployce stood in loco parentis.
Others include the adopted child and defino this
torm Lo covor children who aro treated as adopted
as woll ns those who have been legally ndopted.
A Inrger group define actual dependonts (in con-
trast to presumed dependents) in terms broad
onough to permit the inclusion of the foster child.
Provided that safeguards asre written into the
legislation which would limit henefits to bona fide
cases, the inclusion of foster children under title IT
would mako moro ncarly complete the system of
protection offered to the dopondent children of
insured wago oarners,

-

Toward a Solution to the Problem

Experionce in making administrative detor-
minations on famnily relationship scems to indicato
cloarly the nood for modification of the existing
provisions of law. Two methods of appronch to a
solution to the problom suggest themsolves. "I'ho
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first would boe to write into the Social Sceurity Act
specific provisions which would extend benef
rights to individuals who are found to be in thy
types of situations proviously doscribod. Th
sccond mothod would be to substitute for thg
present provisions a definition of familial relatiop.
ships that would be Federal in scope and would per-
it tho application of uniform principles to this ag.
poct of thoold-age and survivors insurance program,

It is also clear from the Board’s exporience that
any modifications adopted must take into cop.
sideration and offer a solution to the specifio
questions discussed above. These questions re.
lato to the circumstances under which a valid
marringo shell be deemed to havo boon created;
to tho dotcrmination of which of soveral marriages
shall bo deomed to be valid; to considerations of
good faith on the part of individuals entering inte
imperfect relationships; and to tho possible ox-
tonsion of benefit rights to illogitimato and foster
childron. These and other questions must he
considered and answered in any proposal to selyo
the problems oxamined in this article—problems
that ariso from marringes which to the individuals
concorned and to the community are frequently
not distinguishable from the legally perfect mar-
ringe exeept in a technieal sonse.

Modificetion of the oxisting provisions with
respect to dopendonts’ and survivors’ Denefit
rights under the program would in no way at-
tempt to modify or control the application of
State laws with respect to familinl relationships in
any of tho arcas in whieh the States have juris-
diction. Deviations from existing determinations
under Stato law would relate exclusively to the
payment of henefits under title II.  These bene-
fits are paid from IFFederal funds and are supported
by Federal taxes uniformly levied and coliected.

A uniform definition of relationship which can
be appliecd in the administration of the old-nge
and survivors insurance program would not of
itself solve all the problems which arise out of the
conflict of laws in the spheres of marriago, divoree,
and domicile. But it should prove n long step in the
direction of a solution. Tt would allow simplifica-
tion of the administration of the program, and the
protection of dependents of insured wago carners
could bo achicved more realistically in situations
which at present frequently give rise to bonefit
ewards and claim disallowances that are counter
to the intont and social policy of the program.
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